MARRIAGE FACTS AND CRITICAL MORALITY
Monte Neil Stewart”

Our times’ marriage issue is this: Do constitutional norms, palérly of
equality and liberty, require the redefinition of marriage from thenraf a man and a
woman to the union of any two persons? In the great judicial contesthaxtesgue, the
real fight is not over principles of law but over the facts of mgeg. On the relevant
principles of law, there is a general and growing agreement. It igpsti@ision over the
facts of marriage that really accounts for the sharp division betweeArttegican judges
called on to resolve the marriage issue.

This article’s initial purpose is to state fully the facts of nae, as presented by
those on each side of the marriage issue, and then to state fully dachcsiunters to
the other side’s factual position, insofar as those counters have bedopdeleAgainst
this background, the article critically examines the divergence leette two sides’
respective accounts and concludes that, as between them, the man/womagensaig
has much the better of it.

The article then critically analyzes the widely held assumption lolatial
selection of the standard of review — whether rational basis, heighf{eaénot strict)
scrutiny, or strict scrutiny — determines the outcome in the dgh®ssing the marriage
issue. That analysis suggests that it is choice of marriage feattshoice of a standard

of review, that ultimately determines the outcome.

© © 2007, Monte Neil Stewart. A shorter versiorihi$ article publishes in the Fall of 2007 as Monte

Neil StewartMarriage Facts,31 Harv. J.L. & Ru. PoL’yY xx (2007). The author thanks William C.
Duncan, Gabriel Gonzalez, Kelly N. Schaeffer-Bullock¢héel Barnhill, Joseph Lambson, and Gary
Nuila for their valuable assistance in the preparatfghis article.
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Finally, on the basis of the defensible marriage facts, this asiol&s through
the morality of man/woman marriage. This work is an exercisgtioat morality, not
conventional morality. That distinction is important because it is fashiertaldssert
that only conventional morality — indeed, only a religiously based morhatydoes not
gualify as Rawlsian public reason — undergirds public support for man/woman marriage.
Although fashionable, this assertion is false, as this article’s concleiagise in

critical morality demonstrates.
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INTRODUCTION

Perhaps no great issue in American constitutionahias been so plagued by
conflict, confusion, and carelessness regarding theaieldacts as has our times’
marriage issue—whether constitutional norms, partiguddrequality and liberty, require
the redefinition of marriage from the union of a mad arwoman to the union of any
two persons. This is not to say that divisiveness ovefattie of the subject matter has
not played a role in earlier constitutional contelstagt upon the judiciary. But
typically in those earlier contests, legislativeadministrative action provided some
coherent and even authoritative body of facts regattimdarge subject matter. For
example, in the case of the constitutionality ofplst-war restrictions on Communist
Party activities, the United States Supreme Court lookeddaoedied on Congressional
findings of fact regarding the nature of the threat gdsethe Communist Party and the
international communist movementA similar reference to Congressional findings
occurred when the Court rejected constitutional chaletgehe Civil Rights Act of
19642 And even in the absence of such legislative or adtnitive guidance, the courts
often managed to find their way through to a clear utaledng of the factual nub of a

large constitutional issue. Thus, in striking down laggtnicting non-whites from

! Samuel Freeman Miller, 1816-1890, was appointed to the Sef@enrt by Abraham Lincoln in 1862
and is reported to have said: “In my experience in theecente room of the Supreme Court of the United
States, which consists of nine judges, | have beenisedpo find how readily those judges came to an
agreement upon questions of law, and how often they ésagregard to questions of factseEROME

FRANK, IFMEN WEREANGELS SOME ASPECTS OFGOVERNMENT IN ADEMOCRACY 78 (Harper 1942).

2 SeeCommunist Party v. Subversive Activities Control BB67 U.S. 1, 5-8, 96-97 (196L). Landmark
Communications, Inc. v. Virginia, 435 U.S. 829, 843 (197Bgference to a legislative finding cannot
limit judicial inquiry when First Amendment rights ariestake.”).

% Heart of Atlanta Motel v. United States, 379 U.S. 25P-53 (1964).
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marrying whites, the California Supreme CourPirez v. Lippoltiand the United States
Supreme Court ihoving v. Virginid saw clearly the origin of those laws in white
supremacist dogma and political actfoBut in contrast to those examples of competent
judicial handling of the constitutional facts, we halwe judicial performance in the
eighteen American appellate court cases that to daterkaolved the marriage isdue

the picture of the facts of marriage emerging from tluases may be fairly described as

confused and even careléss.

4 198 P.2d 17 (Cal. 1948).
> 388 U.S.1 (1967).
® SeeMonte Neil Stewart & William C. DuncaMarriage and the Betrayal d?erezand Loving, 2005
BYU L. Rev. 555, 570-75available athttp://marriagelawfoundation.org/mif/publications/Betrayaf.
" In chronological order, those appellate court decisioasMinnesota: Baker v. Nelson, 191 N.W.2d
185 (Minn. 1971) (appeal dismissed for want of a substantial fegieeation), 409 U.S. 810 (1972);
Kentucky: Jones v. Hallahan, 501 S.W.2d 588 (Ky. App. 19WAshington: Singer v. Hara, 522 P.2d
1187 (Wash. App. 1974)eview denied84 Wash.2d 1008 (1974jnth Circuit : Adams v. Howerton,
673 F.2d 1036 (9th Cir. 198@ennsylvania DeSanto v. Barnsley, 476 A.2d 952 (Penn. Super. 1984);
Hawaii: Baehr v. Lewin, 852 P.2d 44 (Haw. 1998));at 68 (Burns, J., concurringdt. at 70 (Heen, J.,
dissenting)District of Columbia: Dean v. District of Columbia, 653 A.2d 307 (D.C. App. 199h)at
361 (Terry, J., concurringil. at 362 (Steadman, J., concurring&rmont: Baker v. Vermont, 744 A.2d
864 (Vt. 1999)jd. at 889 (Dooley, J., concurringll. at 897 (Johnson, J., concurring & dissenting);
Arizona: Standhardt v. Superior Court, 77 P.3d 451 (Ariz. App. 20@3ssachusettsGoodridge v.
Dep't. of Pub. Health, 798 N.E.2d 941 (Mass. 20@B)at 970 (Greaney, J., concurring); at 974 (Spina,
J., dissenting)id. at 978 (Sosman, J., dissentind);at 983 (Cordy, J., dissentindjidiana: Morrison v.
Sadler, 821 N.E.2d 15 (Ind. App. 200&); at 35 (Friedlander, J., concurrinfdew Jersey Lewis v.
Harris, 875 A.2d 259 (N.J. App. 200%J; at 274 (Collester, J., concurring); at 278 (Collester, J.,
dissenting)New York: Hernandez v. Robles, 805 N.Y.S.2d 354 (N.Y. App. 2065xt 364 (Catterson,
J., concurring)id. at 377 (Saxe, J., dissenting); Samuels v. N.Y. Dep’tubf Realth, 811 N.Y.S.2d 136
(N.Y. App. 2006); Seymour v. Holcomb, 811 N.Y.S.2d 134 (Mp. 2006); Kane v. Marsolais, 808
N.Y.S.2d 136 (N.Y. App. 2006); Hernandez v. Robles, 7 N.Y.3d 338.(R0¥6);id. at 366 (Graffeo, J.,
concurring);id. at 380 (Kaye, C.J., dissenting¥ashington: Andersen v. King County, 138 P.3d 963
(Wash. 2006)id. at 991 (Alexander, J., concurringg; at 991 (J. Johnson, J., concurririd);at 1027
(Bridge, J., dissenting)g. at 1040 (Chambers, J., dissenting); id. at 1012 (Faithlyrstissenting);
California: In re Marriage Cases, 49 Cal. Rptr. 3d 675 (Cal. App. 20863t 727 (Parilli, J., concurring);
id. at 731 (Kline, J., dissenting)tew Jersey Lewis v. Harris, 908 A.2d 196 (N.J. 2008); at 224 (Poritz,
C.J., concurring & dissenting). The cut-off date for tisisis July 10, 2007.
8 With respect to the confused and careless treatméme &dcts of marriage appearing in judicial
decisions on the marriage issue, a large group of fasdilglars and legal scholars recently noted:
[T]he basic understanding of marriage underlying muchettrrent same-sex marriage
discourse is seriously flawed .... It is adult-centric, twgndn the rights of adults to make
choices. It does not take institutional effects of taniously, failing to treat with intellectual
seriousness any potential consequences that changibgdicdegal definition of marriage may
have for the children of society. In many cases itctly®r indirectly seeks to disconnect
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This fact of factual confusion in the marriage caa#bpugh not boding well for
constitutional adjudication, is perhaps understandablehfee reasons. One,
man/woman marriage is an ancient and virtually universaabinstitution? and hence
those enacting laws in recent centuries in support ahdtgeution apparently sensed
little or no need to articulate the factual underpinnmigthe man/woman meaning

reinforced by those law8. Even Congressional deliberation leading to the Defeifis

marriage from its historic connection to procreatian.Courts that have moved to same-sex
marriage display a distressing tendency to first reducdagarto a legal construct, unrelated to
any natural, biological, or sexual realities, sucthasggeneration of children or the gender
asymmetry in parenting.
INSTITUTE FORAMERICAN VALUES, MARRIAGE AND THELAW: A STATEMENT OFPRINCIPLES 18-19 (2006).
See alsdMonte Neil Stewarttliding in Washington and Californja2 Gonz. L. Rev. 501, 516-46 (2007),
available athttp://manwomanmarriage.org/jrm/pdf/Eliding_in_WA_and_CA Jpdfeinafter Stewart,
Washington and CalifornjaMonte Neil StewartPworkin, Marriage, Meanings — and New Jerséy
RUTGERSJ. L. & RuB. PoL’y 271, 280-81 (2007 gvailable at
http://manwomanmarriage.org/jrm/pdf/Dworkin.pdf [hereinaewart,Dworkin]; Monte Neil Stewart,
Eliding in New York1 DUKE J. GONST. L. & Pus. PoL’y 221, 231-58 (2006gvailable at
http://www.manwomanmarriage.org/jrm/pdf/ElidingInNewY ork.paéfeinafter Stewarhew Yorl
Monte Neil Stewartenderless Marriage, Institutional Realities, and JudiciasiBly 1 DUKE J. GONST.
L. & PuB. PoL’y 1, 28-77 (2006)available at
http://www.manwomanmarriage.org/jrm/pdf/Duke_Journal_Artpté [hereinafter Stewardudicial
Elision]; F.C. DeCosteCourting Leviathan: Limited Government and Social FreedoReiference re
Same-Sex Marriage 42.8eRTA L. Rev. 1099, 1102-03 (2005) [hereinafter DeCot®yiathar; Maggie
Gallagher, How) Will Gay Marriage Weaken Marriage as a Social InstitutidénReply to Andrew
Koppelman?2 U. §. THomMAs L. J. 33, 35-65 (2004) [hereinafter Gallagteeply; Maggie Gallagher,
Does Sex Make Babies? Marriage, Same-Sex Marriage and Legal atistiscfor the Regulation of
Intimacy in a Post-awrenceWorld, 23 QUINNIPIAC L. Rev. 447, 451-71 (2004) [hereinafter Gallagher,
Does Sex Make Babje#/lonte Neil StewartJudicial Redefinition of Marriage2l GN. J. FAm. L. 11, 41-
99 (2004) available athttp://manwomanmarriage.org/jrm/pdf/jrm.pdf [hereinaeewartRedefinitior;
F.C. DeCosteTheHalpernTransformation: Same-Sex Marriage, Civil Society, and the $iofiLiberal
Law, 41 ALBERTAL. Rev. 619, 625-28 (2003) [hereinafter DeCodtgnsformatioi
° E.g.,W. BRADFORDWILCOX ET AL., WHY MARRIAGE MATTERS, SECONDEDITION: TWENTY-SIX
CONCLUSIONS FROM THESOCIAL SCIENCES15 (2005):
Marriage exists in virtually every known human societyre $hape of human marriage varies
considerably in different cultural contexts. But atles#isce the beginning of recorded history,
in all the flourishing varieties of human cultures docoted by anthropologists, marriage has
been a universal human institution. As a virtually uréggehuman idea, marriage is about
regulating the reproduction of children, families, aodiety.
SeeBruce HafenThe Constitutional Status of Marriage, Kinship, and Sexual PrivacyarBaig the
Individual and Social Interest81 McH. L. Rev. 463, 472 (1983):
Perhaps because family life is so much a part of theaaifeable bedrock of society,
there has been a puzzling inattention in both legal and lt#rature to the broad social
policies underlying the preference historically given hmyliaw to family relationships.
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Marriage Act in 1998 was more a discussion of the role of individual stites
fashioning their own marriage laws than an examinatidheopolicy implications of
preserving the man/woman marriage institution or replatimgth a marriage institution
where the gender of the parties is legally irreleamt socially inconsequentigl. Two,

at least until quite recently the key players in tbestitutional adjudication (lawyers,
judges, and constitutional law scholars) did not know weuch about marriagg.

Three, they thought they did (that is, know much aboutiage), just as all of us do.
Marriage is such an ubiquitous social reality, and isefioee experienced in one or more

roles by nearly everyone, that nearly everyone bediehat he knows what marriage is

This contrasts remarkably with the voluminous sciylaork on individual rights.

Domestic patterns universally accepted before the ddvaw and government have

hardly seemed to require full-dress justification. Thus,cése law and other

commentary on our traditional assumptions seldom gorabptatitudes and cliches. The

objectives of a democratic society based on establishtéerps of marriage and kinship

should not be terribly mysterious; serious scholaragher, have seldom felt a need to

document them.
1 puyb. L. 104-199, 100 Stat. 2419 (1996), codified at 1 U.S.C&88 U.S.C. § 1738(C) (1997).
12 The Defense of Marriage Act’s legislative historglicates that the bill resulted from concern that,
because of the requirements of interstate comityfdith and credit), a judicially mandated recognition of
genderless marriage in Hawaii could limit the power efdther 49 states to decide their own marriage
policies. E.g, H.R. Rer. No. 104-199, at 4-10 (1996@gprinted in1996 U.S.C.C.A.N. 2905, 2908-2914.
This concern is reflected in House Report 199, whichrabdehat “the legal history of the full faith and
credit clause... is central to this disputiel” at 36,as reprinted inL996 U.S.C.C.A.N. 2905, 2939.
Testimony in committees focused mainly on issues ofdith and credit, the role of the federal
government, and the constitutionality of the Is8ée e.g, The Defense of Marriage Act: Hearing on H.R.
3396 Before the H. Comm. on the Judicidi®4th Cong. 87-117 (1996) (statement of Hadley Arkes, Ney
Professor of Jurisprudence and American Institutiond&st College)The Defense of Marriage Act:
Hearing on H.R. 3396 Before the Subcomm. on the Constitution of @enkin. on the Judiciant,04th
Cong. 202-211 (1996) (statement of David Saperstein, Directb€aunsel, Religious Action Center of
Reform Judaism)The Defense of Marriage Act: Hearing on S. 1740 Before the Senate. ©artime
Judiciary,104th Cong. 23-41 (1996) (statement of Lynn D. Wardle, Prafe$d aw, Brigham Young
University). The Senate debate had a similar focus, BA&CREC. S10100-123 (1996), as did the House
debate. 142 GNG. ReEC. H7441-83 (1996). The simple fact is that no one debated tdarfental policy
issue — whether society would be better served by theéngxisarriage institution (the union of a man and
a woman) or by the proposed new institution (the uniangftwo persons) — exactly because not one
member of Congress stated support for the new one eeegily and ambiguously) Rep. Barney Frank.
Id. at H7447.
13 gSeeGallagherReply, supranote 8, at 34 (“[Flor many years, the same-sex ageridebate has been a
legal debate, mostly confined to lawyers, judges, and $epalars, few of whom have any particular
background in marriage at all.”)
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and is all about. But as we will see, that parochetieb-harbored by a number of the
elites engaged in some way in adjudication of the agerissue—can be a serious
impediment to defensible legal work.

Before giving the roadmap to this article, a word on terrogwls due and
probably overdue. Bthe facts of marriager marriage factswe mean those facts that
almost fifteen year$ of litigating the marriage issue in sixteen states the District of
Columbid® have shown to be relevant to that issue. Thus, eéheswordactsin a
narrow, lawyerly way; its referent are those mattiisputable in litigation other than
legal principles and procedures, a distinction seen inagftieised phrases &sue of
fact, question of lawanda mixed question of law and fdét.In this sense, a fact is not
necessarily “[slomething that has really occurred acisially the casé” but is rather
what a judge, for purposes of resolving a case, will aagptich — or will accept as

something that a reasonable legislator could accept hs 3intis, in the lawyers’ realm,

14" Before the 1991 commencement of the marriage litigatidaiwaii, the marriage issue was raised in

other statesSeesupranote 7. But the Hawaii case, Baehr v. Lewin, 852 P.2dHdv(1993),
undoubtedly marks the beginning of the organized and strafgitto redefine marriage by judicial
mandate.SeeWilliam C. Duncan,The Litigation to Redefine Marriage: Equality and Social Meanir&y
BYU J. RuB. L. 623, 630-42 (2004).
!5 For the cases that since 1992 have had appellate casibdesee supraote 7. Here in
chronological order are the cases that have not yetinadda decision: Brause v. Bureau of Vital
Statistics, 1998 WL 88743 (Alaska Super. 1998); Li v. State, Wl04258167 (Or. Super. 2004} re
Kandu, 315 B.R. 123 (Bkrptcy. W.D. Wash. 2004); Wilson v. A&} F.Supp. 1298 (M.D. Fla. 2005);
Deane v. Conway, 2006 WL 148145 (Md. Super. 2006); Kerrigan v. .E¥gPub. Health, 2006 WL
2089468 (Conn. Super. 2006); Bishop v. Oklahoma, 447 F.Supp. 2d 1239D@kED2006); Varnum v.
Brien, Case No. CV 5965 (lowa District Court, pending). dineoff date for this list is July 10, 2007.
6 One judge has confirmed that such terms are oft-used busgegjtfeat they are not always helpful:
We have come to speak of questions of 'facts’, 'prifiaaty, 'subsidiary facts,' ‘evidentiary
facts,' 'ultimate facts,' ‘physical facts,' ‘documentacts,’ ‘oral evidence,' 'inferences,’
'reasonable inferences,’ 'findings of fact,’ 'conchusidconclusions of law, ‘questions of fact,’
‘questions of law,’ 'mixed questions of law and fadrtéct criteria of law," and so on ad
infinitum. The simple answer is that we are all tamjfrently dealing in semantics, and our
choice of words does not always reflect the magic aeldvprefer to ascribe to them.
Armour & Co. v. Wilson & Co., 274 F.2d 143, 158"(Cir. 1960) (Hastings, C.J.).
7 OxFORD ENGLISH DICTIONARY, factn., 4a.
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the notion ofalleged facor everfalse factis not unintelligiblé® in our references tthe
facts of marriageor marriage factsthat is our realm.

As a final word on terminology: On one side of th@nage issue are those who
want marriage legally redefined to “the union of any twepes,” with the law treating
the parties’ gender as irrelevant to the meaning of nggrrahencegenderless
marriage® On the other side are those who want to preservaittios of a man and a
woman” as a core meaning of the marriage institution €dy@man/woman marriage

The opposing sides have repeatedly presented to the tewarguite different
“packages” of marriage facts, and each judge, in upholdingwoanan marriage or
mandating its replacement by genderless marriage, lsasrne degree both expressly
premised her ultimate legal conclusion on the coatehthe supportive package and
attempted to counter the contents of the other packadpat fllows in Section Il is a
description of the contents of the two packages andieatitxamination of their
divergence. Section Ill examines the not uncommon mohat, in adjudication of the
marriage issue, judicial choice of a particular stathaé review makes all the difference.
That notion does not bear up well under Section lllsnexation, which supports the
conclusion that it is the judge’s choice regarding tloesfaf marriage that determines the

outcome. Section IV builds on Section II's critiezaluation of the competing packages

® 1d. at 5.

19 Some proponents of genderless marriage have expressaufdisanith that particular short-hand
phrase, suggesting that it somehow neuters or paintsfamtvgender those who enter into such a
marriage. But it does no such thinGenderlessnodifiesmarriagg not the persons participating in the
marriage, and of course each man or woman participat@agnarriage is just that, a man or a woman —
and that will continue to be the case until an extremaglical way of thinking captures and remakes our
social reality. | have neither desire nor intent tewdf;, | simply am not persuaded when those intent on
making gender legally irrelevant and then socially unirigod to marriage complain about my use of
genderless$o describe what they fashion.



of marriage facts; more specifically, it builds on 8®tll’'s conclusion that the package
supportive of man/woman marriage is quite decidedly thes mefensible of the two.
On that basis and on the reality that man/woman agerand genderless marriage are
mutually exclusive social phenomenon, Section V demaest@itical morality’s strong
support for our society’s choice of the man/woman mgeriastitution.
I.
THE FACTS OF MARRIAGE

The following two subsections state the marriage fénetseach side foregrounds
in litigation of the marriage issue — aasleach side presents them. | begin with the
factual basis of man/woman marriage’s constitutionality.

A. THE FACTUAL BAsIs OF MAN/WOMAN M ARRIAGE 'S CONSTITUTIONALITY

Marriage is a vital social institutiofl. Like all social institutions, marriage is
constituted by a unique web of shared public mearfihg3t, in slightly different words,
widely shared meanings are the constituent stuff of itistits. For important
institutions, again including marriage, many of those meamisggo the level of

norms®? Consequently, important social institutions affectviutlials profoundly;

2 gee, e..g Williams v. North Carolina, 317 U.S. 287, 303 (1942) (“@harriage relation [is] an
institution more basic in our civilization than any otheiGoodridge v. Dep’t of Pub. Health, 798 N.E.2d
941, 948 (Mass. 2003) (“Marriage is a vital social institutip

2 geeStewartJudicial Elision, supranote 8, at 8-9.

22 Clayton provides a standard definitionirstitution: “An organized system of social relationships
(roles, positionsnormg that is pervasively implemented in the society antisbeves certain basic needs
of the society.” RRHARD R. Q_AYTON, THE FAMILY , MARRIAGE, AND SOCIAL CHANGE 22 (2d ed. 1979)
(emphasis added). And from Nee and Ingram: "Antutgth is aweb of interrelated normsformal and
informal—governing social relationships.” Victor NedP&ul IngramEmbeddedness and Beyond:
Institutions, Exchange, and Social StructuneTHE NEW INSTITUTIONALISM IN SOCIOLOGY 19, 19 (Mary
C. Brinton & Victor Nee eds., 1998) (emphasis in originafind from William M. Sullivan: “Institutions
... are normative patterns that define purposes awtiqges, patterns embedded in and sanctioned by
customs and law.” William M. Sullivarnstitutions as the Infrastructure of Democraty NEw
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institutional meanings teach, form, and transform iildials, providing identities,
purposes, practices, and projettsVhen scholars speak of a person or a “self” being
“socially constructed,” in large measure they are rafgro the effects of this

transformative power of institutionalized meanifgs.

Those meanings, as the constituent stuff of sociatumsins, are therefore the
source of the institutions’ respective social goodsother words, it is by teaching,
forming, and transforming individuals across the sociedy &n institution’s constitutive
meanings provide the social goods. And it is those sgo@dis that led to the

institution’s evolvement and that continue to give redsoits perpetuatioR’

Across time and cultures, a core meaning constitutiveeofrtarriage institution

COMMUNITARIAN THINKING: PERSONS VIRTUES, INSTITUTIONS, AND COMMUNITIES 175 (Amitai Etzioni
ed. 1995).
% geeStewartJudicial Elision, supranote 8, at 9-10see alsdWilliam M. Sullivan, supranote 22, at 175.
These insights are not recent:
As Tocqueville saw it, it was the institutional ordéwe patterns of normative, sanctioned
interaction themselves, which worked through dailytlifshape the imagination and character
of the citizens. That is, institutionalized mores lihkearket, state, and civil society into the
mutually reinforcing whole Tocqueville identified as Ariean democracy. Besides individual
consciousness and social interaction, human life atsdl®shared, socially sanctioned patterns
of purpose. These are the institutional forms of fansityool, religious congregation, business
firm, and club, which structure the patterns of everyiday
Id. at 173-74.
% E.g.,Gerald Torresnderstanding Patriarchy as an Expression of Whiteness: Indiginsthe
Chicana Movementil8 WasH. U. J.L. & PoL’y 129, 131 n.5 (“By social constructions, | mean ideas
created by the institutions of social relations.[R]ace and gender are social constructions . ; Jef)nifer
Minear,Performance and Politics: An Argument for Expanded First Amendpnetgction of
Homosexual Expressiph0 GORNELLJ.L. & PuB. PoL’y 601, 623 (speaking of “the self as socially
constructed through institutions such as the legal sys&digion and the family.”)¢f. JUDITH BUTLER,
GENDER TROUBLE 172-80 (1999).
% This link between the value of institutionally-proddis®cial goods and evolvement or perpetuation of
the institution must certainly be more than just definitigatithough it is that); that link would also seem to
be essential. That the link is definitional is seen irytGtds standard definition aefstitutiont “An
organized system of social relationships (roles, postioorms) that is pervasively implemented in the
society andhat serves certain basic needs of the sofieByAyTON, supranote 22, at 22 (emphasis
added). The idea that the link is also essential dinsesthe insight that a society would hardly expend
the vast energy needed to accomplish that “pervasive inepkantion” unless the resulting institution
indeed served “certain basic needs of the soci€gé als&tewart Judicial Elision, supranote 8, at 8-10.
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has nearly always be¢ine union of a man and a wom&h This core man/woman
meaning is powerful and even indispensable for the marmtjeution’s production of
at least six of its valuable social goddsThe man/woman marriage institution is:

1. Society’s best and probably only effective means to meedehe right of a child
to know and be brought up by his or her biological parents @xiceptions
justified only in the best interests of the child, raise of any adulf®

2. The most effective means humankind has developedximma the private
welfare provided to children conceived by passionate, heteralseoupling (with
“private welfare” meaning not just the basic requiremékesfood and shelter
but also education, play, work, discipline, love, and re$pec

3. The indispensable foundation for that child-rearimglen that is, married
mother/father child-rearing — that correlates (in wagssubject to reasonable
dispute) with the optimal outcomes deemed crucial forld’sht and therefore

society’s—well-being®

% E.g.,WILCOX, ET AL., supranote 9, af.5.

27 stewartJudicial Elision supranote 8, at 16-20.

2 SeeCOMMISSION ONPARENTHOOD S FUTURE (ELIZABETH MARQUARDT, PRINCIPAL INVESTIGATOR),
THE REVOLUTION IN PARENTHOOD: THE EMERGING GLOBAL CLASH BETWEENADULT RIGHTS AND
CHILDREN'SNEEDS 32 (2006) (“The legalization of same-sex marriage, whileetiones seen as a small
change affecting just a few people, raises the startlirgppod of fundamentally breaking the legal
institution of marriage from any ties to biological gathood.”),available at
http://www.marriagedebate.com/reg/pdf_secure.php?pdf=5; Mar§aneerville,What About the
Children? in DIVORCING MARRIAGE: UNVEILING THE DANGERS INCANADA’ SNEW SOCIAL EXPERIMENT
67 (Daniel Cere & Douglas Farrow eds. 2005) [hereinaftepRCING MARRIAGE]; Margaret Somervillg
It's all about the children: My apparently controversial position ame-sex marriage is that a child's
right to know his or her biological parents should be protectet OTTAwWA CITIZEN, Sept. 29, 2006,
available athttp://www.canada.com/ottawacitizen/news/opinionystaml?id=fa4ce2b8-4618-4b5a-bal0-
5e7b297296f8.

2 geeStewartJudicial Elision, supranote 8, at 17—18; Stewadudicial Redefinition, supraote 8, at
44-48.

30 putting aside for the moment the scientific adequésyudies regarding the mother/lesbian partner
child-rearing mode, it is now uncontroversial that therred mother/father child-rearing mode
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4. Society's primary and most effective means of bridtfiegmale-female dividé*

5. Society’'s only means of conferring the identity antustaf, and transforming a
male into, husband/father, and a female into wife/egthstatuses and identities
particularly beneficial to sociefyj.

6. Social and official endorsement of that form oflaghlimacy—married
heterosexual intercourse—that society may rationallyevabove all other such
forms3*

Those are not all the social goods produced by the marnagtution, but for

purposes of adjudicating the marriage issue they aneldhneant ones. They are relevant

significantly correlates with the optimal outcomes deérorucial for a child’s—and therefore society’s—
well-being. E.g., THE WITHERSPOONINSTITUTE, MARRIAGE AND THE PUBLIC GOOD: TEN PRINCIPLES21—

43 (2006)available at
http://www.princetonprinciples.org/files/Marriage%20ar¥he%20Public%20Good. pdfee also
WILCOX, ET AL., supranote 9, at 12—32 (2005).

Section 11,C,2,binfra, addresses the adequacy of studies that attempt to cothpangcomes of
the mother/lesbian partner child-rearing mode withojptémal outcomes of the married mother/father
mode.

31 DAVID BLANKENHORN, THE FUTURE OFMARRIAGE 93 (2007) (“More than any other human
relationship, marriage bridges the sexual divide in thedmuspecies.”); GQUNCIL ON FAMILY LAw

(DANIEL CERE, PRINCIPAL INVESTIGATOR), THE FUTURE OFFAMILY LAW: LAW AND THE MARRIAGE

CRIsIS INNORTHAMERICA 12-13 (2005)available at
http://www.marriagedebate.com/pdf/future_of family law.pdit{eg that man/woman marriage

“provides an evolving form of life that helps men and womegotiate the sex divide and forge an intimate
community of life . . . .").

Whatever emotional intimacy exists between the sposdasgely founded on, and never

completely detached from, erotic attraction and sexuiahu From this fact flows

another: marriage is the principle human institutioough which women and men

share a common life. Today in the United States, maople discussing marriage seem

to believe that the principal sexual divide among hisnsbetween gay and straight.

But the principal sexual divide is between men and workghen it comes to sexual

orientation, marriage as an institution is mute andrisible; it was never meant to

address that issue. But when it comes to sexual embodimamiage is vocal and

reactive; it was always meant to address that isswgeedl, that is itseason for being

Marriage’s affective dimensions are inextricably linkedt$ purpose of bridging the

primary divide in our species.

BLANKENHORN, supra at 105 (emphasis added).

32 geeDeCosteTransformation, supraote 8, at 625-27.

33 See, e.g.DAVID POPENOE LIFE WITHOUT FATHER 139-88 (1996); fiE WITHERSPOONINSTITUTE,
supranote 30, at 21-38.

3 StewartRedefinitionsupranote 8, at 52-57; Gallaghdpes Sex Make Babies?, supate 8.
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exactly because they are the social goods producediatigtand even uniquely by the
man/womarmeaningand that must therefore disappear wheniednings de-
institutionalized®

In contemporary America, the man/woman meaningnbbabeen
deinstitutionalized by broad social trends anywhere, andMagsachusetts has a legal
mandate designed to perform that ta¥ke union of a man and a womemontinues as a
widely shared, public, and core meaning constitutive of #weiage institution across the
Nation. That is not to say that the man/woman measingiversally shared; an
alternate view of marriage (the “close personal r@hstip” model) makes that meaning
quite dispensable, and that model's description of whatiagar nowis — after a process
of evolution — is not inaccurate in some American camites or in portions of that
world created by Hollywood. But its description is inaetarbeyond those particular
spheres, exactly because the man/woman meaning corftlyesstitutionalized as a
widely shared public meaning across every state and themfcoss the Natiofi.

With its power to suppress social meanings, however, theda radically
change and even deinstitutionalize man/woman marfiagéie consequence of such
deinstitutionalization must necessarily be loss ofitkatution’s social goods. Further,

genderless marriage is a radically different institutttan man/woman marriage. (This

% What is important for our purposes is that all sbiadayoods described in the text are the product of

the institutionalized man/woman meaning and that, exhettause those goods do much to meet certain
basic human and social needs, our society has a camygatkerest in their perpetuation. In this light,
deciding which of these vital social goods is most valuablghether perpetuation of each, separate and
alone, qualifies as a compelling governmental interekhewgyh certainly an interesting intellectual
endeavor — would seem to serve no large practical purplageve to resolution of the marriage issue.

% gSeeStewartWashington and California, supreote 8, at 508, 532-35; StewaXew York, supraote

8, at 235-37see also infranotes 158-176 and accompanying text.

37 StewartJudicial Elision, supranote 8, at 11-13.
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does not mean, of course, that there is no overlagrimative instruction between the
two possible marriage institutions; the significancenithe divergence.) This significant
divergence is seen in the nature of the two instigticespective social goods (in the
case of genderless marriage, only promised, not yet dediy&r Nor should this
divergence be surprising: fundamentally different meanindien magnified by
institutional power and influence, do not produce the samalsdentities, aspirations,
projects, or ways of behaving, and hence the same soadids®® Or to use popular
contemporary terminology, the man/woman marriagetingtn will socially construct a
people and hence a society different from the peopleaaidty socially constructed by
the genderless marriage institutifnlt could not be otherwise because the genderless
marriage institution is radically different in whagims for and in what it teach&s.To
say that the result will be otherwise is to say tha core meanings constitutive of
powerful social institutions do not matter in the forimatand transformation of
individuals, and no rational and informed observer sats'thindeed, the observers of
marriage who are both rigorous and well-informed reggrthie realities of social

institutions uniformly acknowledge the magnitude of théedgnces between the two

% 1d. at 20-24.

¥ 1d. at 20-21.

40" SeeMARY DOUGLASS How INSTITUTIONS THINK 108 (1986) (“First the people are tempted out of their
niches by new possibilities of exercising or evadingradn Then they make new kinds of institutions, and
the institutions make new labels, and the label makeskinds of people.”); Stewaftlew York, supra

note 8, at 240.

o d.

2 1d. at 240-41.

14



possible institutions of marriage, and this is so regasdiéthe observer’'s own sexual,
political, or theoretical orientation or prefereride.

Although the contemporary social institution of marriag@merica has evolved
in important ways over the centuries and undoubtedlyinoludes the ideal of “a
partnership of equals with equal rights, who have mutuailheg to form a new family
unit, founded upon shared intimacy and mutual financial aratienal support,*
enduring aspects of the institution go far beyond thatdoénd limiting description of
transformative meanings, and those enduring aspects amgdgain the man/woman
meaning:

Conjugal marriage [i.e., man/woman marriage] has skvera
characteristics.  First, it is inherently normativeConjugal marriage
cannot celebrate an infinite array of sexual omate choices as equally
desirable or valid. Instead, its very purpose lies in cHaxgnéhe erotic
and interpersonal impulses between men and women inrteuter
direction: one in which men and women commit to eattier and to the
children that their sexual unions commonly (and even iatest
unexpectedly) produce.

As an institution, conjugal marriage addresses the socialeggmo
that men and women are sexually attracted to each atkethat, without

3 Seel ADELLE MCWHORTER, BODIES AND PLEASURES FOUCAULT AND THE POLITICS OF SEXUAL
NORMALIZATION 125 (1999); 3sePHRAZ, THE MORALITY OF FREEDOM 393 (1986); Angela BolDo
Wedding Dresses Come in Lavender? The Prospects and Implicat®asefSex Marriag@4 c.
THEORY ANDPRAC. 111, 114 (1998); BANKENHORN, supranote 31, at 167; Devon W. Carba&raight
Out of the Closet]5 BERKELEY WOMEN'SL.J. 76, 95-96 (2000); Daniel CeMar of the Ringin

DIVORCING MARRIAGE, supranote 28, at 11-18; Douglas Farra®gnada’s Romantic Mistakan

DIVORCING MARRIAGE, supranote 28, at 1-5; Gallaghd®eply, supraote 8, at 53‘Many thoughtful
supporters of same-sex marriage recognize that some pdobift in our whole understanding of the
world is wrapped up in this legal re-engineering of the nmggof marriage.”); Andrew Sullivan,
Recognition of Same-Sex Marriad® QUINNIPIAC L. Rev. 13, 15, 17-18 (1996); Katherine Young & Paul
NathansonThe Future of an Experimenih DIVORCING MARRIAGE, supranote 28, at 48—-56udITH

STACEY, IN THE NAME OF THEFAMILY : RETHINKING FAMILY VALUES IN THE POSTMODERNAGE 126-28
(1996); E.J. GraffRetying the Knot262 THE NATION 12 (June 24, 1996) (“The right wing gets it: Same-
sex marriage is a breathtakingly subversive idea . . rridde is an institution that towers on our social
horizon, defining how we think about one another [Slame-sex marriage . . . announces that marriage
has changed shape.”); Nan D. HunMarriage, Law, and Gender: A Feminist Inquidy Law &

SEXUALITY : REV. LESBIAN & GAY LEGAL ISSUES9, 12-19 (1991).

** Hernandez v. Robles, 805 N.Y.S.2d 354, 381 (N.Y. App. Div. 2(&8e, J., dissenting).
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any outside guidance or social norms, these intensetmtiacan cause
immense personal and social damage. . . . [Man/womarriage]

provides an evolving form of life that helps men and womeyotigte the
sex divide, forge an intimate community of life, and proadsable social
setting for their children. . ..

Another characteristic of conjugal marriage is that ist
fundamentally child-centered, focused beyond the couplertiswhe next
generation. Not every married couple has or wants emldrBut at its
core marriage has always had something to do with scie¢eognition
of the fundamental importance of the sexual ecolofyhuman life:
humanity is male and female, men and woman often haxebsdies
often result, and those babies, on average, seem bettler when their
mother and father cooperate in their care. Conjugaliage attempts to
sustain enduring bonds between women and men in orderaadimaby
its mother and father, to bond them to one anothetatite baby'?

Regarding this last-mentioned marriage fact — the ingnatized objective and
practice of bonding a man and a woman and the childrémhiiia sexual relation
produces —, one judge said:

The institution of marriage provides the important legal aormative

link between heterosexual intercourse and procreatioheoarte hand and
family responsibilities on the other. The partnera marriage are
expected to engage in exclusive sexual relations, wittrehilthe
probable result and paternity presumed. . . . WhereasHi®nship
between mother and child is demonstratively and predictabbted and
recognizable through the biological process of pregnancyfitubirth,
there is no corresponding process for creating aoakttip between
father and child. Similarly, aside from an act of hegexual intercourse
nine months prior to childbirth, there is no process feating a
relationship between a man and a woman as the pafemnfsaaticular
child. The institution of marriage fills this void by foafty binding the
husband-father to his wife and child, and imposing on him the
responsibilities of fatherhood. . . . The altenvmtia society without the
institution of marriage, in which heterosexual interceysocreation, and
child care are largely disconnected processes, would baaffaot

5" CouNcIL ONFAMILY LAw, supranote 31, at 12—13. For further descriptions of the meaaings
purposes inhering in contemporary man/woman marriage—mearaggad those few comprising the
close personal relationship model-seg, e.g.GallagherDoes Sex Make Babiestipranote 8, at 451—

71; GallagherReply supranote 8, at 43-51; Stewadtldicial Elision supranote 8, at 16—20; and Stewatrt,
Redefinition, supraote 8, at 41-57.

6 Goodridge v. Dep'’t of Pub. HeatRi98 N.E.2d 941, 995-96 (Mass. 2003) (Cordy, J., dissenting).
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Or, as Maggie Gallagher has cogently observed:

[T]he justification for legal preferences for marrigge couples attracted
to the opposite sex rests on three [factual] assertisax makes babies;
society needs babies; and children need mothers and faMarsage is
about uniting these three dimensions of human sofgal éireating the
conditions under which sex between men and women e&e babies
safely, in which the fundamental interests of childrethe care and
protection of their own mother and father will be pobéel, and so that
women receive the protections they need to compensateeftigh and
genderedi(e., nonreciprocal) costs of childbearifg.

Or, in David Blankenhorn’s words:

In all or nearly all human societies, marriageoisially approved
sexual intercourse between a man and a woman, coddsvk as a
personal relationship and as an institution, primarily shahany children
resulting from the union are — and are understood by thetgoazibe —
emotionally, morally, practically, and legally affiled with both of the
parents.

That's what marriage is. It's a way of living rootede
fundamental physiological and biochemical adaptationsingpecies, as
developed over the course of our long prehistory. ... khms@ntly
evolving, reflecting the complexity and diversity of huntauttures. It
also reflects one idea that does not change: Foy eidd, a motheand
a father?®

None of this is to assert that an institutionalized psege to mandate or even
promote procreation; rather, it is to ameliorate thesequnences of heterosexual
coupling. The marriage institution in important part exasts response to two essential
realities of man/woman intercourse: its procreativegraand its passion. And that
institutional response’s purpose is understood as the mow$iadequate private

welfare to children. (As used here, the phiaseate welfareincludes not just the

7 GallagherPoes Sex Make Babiesipranote 8, at 451.

BLANKENHORN, supranote 31, at 91 (emphasis in original). Blankenhorn rtbshis definition of
marriage “rests on a large and growing mountain dflscly evidence. It incorporates widely shared
conclusions about the meaning of marriage reached Bgdbang anthropologists, historians, and
sociologists of the modern erald.
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provision of physical needs such as food, clothing, anlteshi® encompasses
opportunities such as education, play, work, and disciplnkintangibles such as love,
respect, and security.) Man/woman intercourse, astasf aompelling passion often
leading to child-bearing, has important implications fmriety. Societal interests are
corroded when child-bearing occurs in a setting of inadequiatte welfare and are
advanced when it occurs in a setting of adequate privateraue Rassion-based
procreation militates against the latter and is conduzfivbe former. That is because
passion, not rationality, may well dictate the tehghe encounter. While rationality
considers consequences nine months hence and thereasanmoes not, to society’s
detriment. Thus, what is understood to be a fundamanthbriginating purpose of
marriage: to confine procreative passion to a settisgcal institution actually, that
will assure, to the largest practical extent, thatipassconsequences (children) begin
and continue life with adequate private welfare. Althoughitnmediate objects of the
protective aspects of this private welfare purpose areftiteeand the often vulnerable
mother, society itself is rationally seen as thenate beneficiary®

Because the contemporary man/woman marriage institatioances, albeit
imperfectly, this private welfare purpose, many tens dtfans in this Nation continue to
enjoy the significant incremental increase in child addlt happiness, health, and
productivity associated with that institution, somethind sueial science has measured

and stated in conclusions that are by now rather urmeersial>

49 SeeStewartJudicial Redefinition, supraote 8, at 44-46ee alsdMorrison v. Sadler, 821 N.E.2d 15,
30-31 (Ind. App. 2005).
0 SeeWILCOX ET AL., supranote 9.
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A society can have, at any given time, omesocial institution denominated
marriage® That is because a society, as a simple mattedify, cannot, at one and the
same time, have as shared, core, constitutive meaninigs ofarriage institutiobhoth
“the union of a man and a womaarid “the union of any two persons.” A society, as a
simple matter of reality, cannot, at one and the dames tell people, and especially
children, thaimarriage means “the union of a man and a womand “the union of any
two persons.” The one meaning necessarily displacexitbe Hence, every society
must choose either to retain the old man/woman nggriiiastitution or, by force of law,

to suppress it and put in its place the radically diffegemderless marriage institution.

1 sStewartJudicial Elision supranote 8, at 24 (“Given the role of language and meaning istitaiing

and sustaining institutions, two ‘coexisting’ social ingtons known society-wide asarriageamount to a
factual impossibility.”).

2 For completeness, | need to say that a socielly ress three options: man/woman marriage, genderless
marriage, or no normative marriage institution at 8kkeStewartWashington and California, supreote

8, at 510. Among elites worldwide, the third option htexge number of strong and effective advocates,
and the Americans in their midst “came out of theatlom July 2006 with th&eyond Same-Sex Marriage
manifesto. BYOND SAME-SEX MARRIAGE: A NEW STRATEGICVISION FORALL OUR FAMILIES &
RELATIONSHIPS (2006) at http://www.beyondmarriage.org/. (For two arsithat do a good job placing
this manifesto in its larger social/political/legal cotitiseeStanley Kurtz.The ConfessigriNATIONAL

ReviEw ONLINE, Oct. 31, 2006available at

http://article.nationalreview.com/print/?q=2DY4Y 2U4MGJKkOIZRFhNjk2MjZhZTZIMGMyNmUzZW
E=; Stanley KurtzThe Confession INATIONAL REVIEW ONLINE, Nov. 1, 2006available at
http://article.nationalreview.com/?q=MmRhNTdINDNkOGQxOGFhNDE3@&KODU5ZDIJOGE=)

The contemporary American political reality, howevsithat presently we have only the first two
options. But it seems clear that many of the moktential advocates of the second option — genderless
marriage — correctly and gladly see that option as leayliitg certainly to the third option — no normative
marriage institution at all. KurtZ;he Confession, supr&urtz, The Confession Il, suprdt must be
remembered that, when public meanings and norms are aisaffy shared the social institution
constituted by those meanings and norms disappears -itas slacial goods uniquely and previously
provided by that institution. When the disappearing $atséitution is marriage, what is left is a motley
crew of lifestyles, and a lifestyle is to an indita what a plain sheet of paper is to a $1,000 bill. Al t
analogy is apt because money is one of our most iangosbcial institutions:

[W]e can say, for example, in order that the concepinegdapply to the stuff in my pocket, it

has to be the sort of thing that people think is morfexdrybody stops believing it is money, it

ceases to function as money, and eventually ceabesnmney. . . . [IJn order that a type of

thing should satisfy the definition, in order that it slildialll under the concept of money, it must

be believed to be, or used as, or regarded as, eisfyisgtthe definition. . . . And what goes for

money goes for elections, private property, warsngopromises, marriages, buying and

selling, political offices, and so on.
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But again, to suppress, by force of “constitutional” lawless, the shared public
meanings constituting the old institution is to lose thliable social goods flowing from
those institutionalized meanings.

Another salient social institutional reality is thisan/woman marriage is a pre-
political institution, while genderless marriage mustedessity be a post-political, law-
constructed, and hence fragile institutidnJoseph Raz captures the reality well and
accurately when he observes that the law’s rolgiveléo man/woman marriage and
other pre-political institutions is “to give them formmatognition, bring legal and
administrative arrangements into line with themijlifate their use by members of the
community who wish to do so, and encourage the trangmis$ belief in their value to
future generations>® Thus, when a same-sex couple successfully asseighiato
marry” they are necessarily imposing on the statea correlative duty to allow them
into the existing man/woman marriage institution — whiehlaw is impotent to do,
although it is sufficiently potent to de-institutionaliman/woman marriag®—buta
correlative duty to construct and maintain in all iegyftity the radically different
genderless marriage institution, in which every couple ations to be married (whether

same-sex or man/woman) must participate if the couplaim is to have legitimacy/.

JOHN R. SEARLE, THE CONSTRUCTION OFSOCIAL REALITY 32 (1995).

>3 Seana Sugru&oft Despotism and Same-Sex Marrjagd HE MEANING OF MARRIAGE: FAMILY ,

STATE, MARKET, AND MORALS 172, 180-81, 186-91 (Robert P. George & Jean B. Elshtain ed§), 200
Sugrue notes: “Being entirely a creation of the stafthe genderless marriage institution] is an insttuti
that needs to be coddled, and which demands cocooning éatgtotlts very fragility demands a culture in
which it is protected.”ld. at 190.

> Raz, supranote 43, at 161seeDeCoste Transformation, supraote 8, at 635.

5 StewartRedefinitionsupranote 8, at 84-85.

% Stewart,Judicial Elision supranote 8, at 36-37.

" 1d. at 52 n.137.
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Proponents of man/woman marriage have advanced otheagesfacts? but
those just stated are central to any intellectuallpssriesolution of the marriage issue.
The next subsection states the marriage facts foregrdunyddne proponents of
genderless marriage — aaslthey present them.

B. THE FACTUAL BASIS OF THE CASE FOR GENDERLESS M ARRIAGE

Same-sex couples are just as capable as man/womaegofifdrming and
participating in loving, caring, committed, enduring, and interralationships and
therefore of successfully entering into and continumgarriage. Same-sex couples are
likewise equally capable of being good parents. Moreoeennatted same-sex
couples—and the children they are raising—need, just asasuwtdthe adults and children
now privileged by marriage, the many psychological, legainemic, and wider social
benefits that marriage provides in our society.

Regarding the first point—the equal capacity of samesgaples to form and
participate in loving, caring, committed, enduring, and inteénalationships, including
marriage—, it must be remembered that for all cougleme-sex and man/woman, “it is
the exclusive and permanent commitment of the marriagequarto one another ... that
is the sine qua non of civil marriag®€.”Or stated in slightly different words, for all
couples, “[m]arriage as it is understood today, isa partnership of two loving equals
who choose to commit themselves to each other ®. Marriage is thus accurately

viewed as the “exclusive commitment of two individuale&ch other [which] nurtures

%8 Seeidat 4.
¥ Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 961s6V12003).
0 Hernandez v. Robles, 794 N.Y.S.2d 579, 609 (N.Y. Sup. Ct) 2608 7 N.Y.3d 338 (N.Y. 2006).
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love and mutual support . *"and as “a unique expression of a private bond and

profound love between a coup®&.”

It also must be remembered that marriage is more éaensuch a loving
commitment between two adults; it is also a very putgiebration of their commitment.
“Civil marriage is at once a deeply personal commitnertnother human beiramd a
highly public celebratiorof the ideals of mutuality, companionship, intimacy, figel
and family.”®® Same-sex couples are thus seeking “what their frieatigjves, co-
workers and neighbors already enjoy—participation withotie person each loves in the
central rite of passage in American family Ifféand access to “society's most significant
public proclamation of commitment to another person fer.li .”*°

This blend of personal commitment and public celebratidineisessence of
modern marriage:

Marriage is, without dispute, one of the most signifidamns of personal

relationships. . . . Through the institution of marriaigdividuals can

publicly express their love and commitment to each offt@ough this
institution, society publicly recognizes expressions oé lamd
commitment between individuals, granting them respeatiegitimacy as

a couple. This public recognition and sanction of maritatienships

reflect society’s approbation of the personal hopesieteand aspirations

that underlie loving, committed conjugal relationsHips.

Thus, “critical reflection upon the functions and purpdbes society associates with

civil marriage and the individual needs and goods thabinptes” point to these: “love

1 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 948&&V12003).

62 Brief for Plaintiffs-Appellants, Hernandez v. Rahl N.Y.3d 338(N.Y. 2006) (No. 86) at 21.
% Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 9546M2003) (emphasis added).

@ Brief of Appellants, Lewis v. Harris, 908 A.2d 196 (N.J. 200%6)%8-05) at 3.

5 Brief for Plaintiffs-Appellants, Hernandez v. Rahl N.Y.3d 338(N.Y. 2006) (No. 86) at 21.
Halpern v. Toronto (City), [2003] 65 O.R.3d 161, 225 D.l(4%) 529 at x (Ont. C.A.).
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and friendship, security for adults and their childrenneaac protection, and public
affirmation of commitment®”

Because of their equal capacity for marriage, it eptiehurtful to same-sex
couples for the law to exclude them from marriage. Thao at the psychological level
because the exclusion communicates to same-sex couplassoaety generally that
their most important relationships and their very selfiig are less worthy than the
corresponding relationships and self-identity of participamman/woman marriagé.
Contrariwise, to allow same-sex couples to marry ‘@aly enhance [their] sense of self-
worth and dignity.®*

The hurt extends into the legal and economic sphe@sulse a multitude of laws
provides to married people hundreds of procedural and substéetefits’ In the
absence of genderless marriage, such benefits areld@adacommitted same-sex
couples only through expensive private ordering (contractsjldoo often, not at alf*
Deprivation of these legal and economic benefits eseednstant difficulties for
committed same-sex couples that their married countsrpannot adequately fathdf.

Committed same-sex couples are not the only ones uffer §om these kinds of

deprivations. Many hundreds of thousands of childrenarJihited States are currently

57 LINDA C. McCLAIN, THE PLACE OF FAMILIES: FOSTERINGCAPACITY, EQUALITY, AND RESPONSIBILITY

6 (2006).

8 SeeTobin A. SparlingAll in the Family: Recognizing the Unifying Potential of Same-Saxiage, 10
LAW & SEXUALITY 187 (2001).

9 Halpern v. Toronto (City), [2003] 65 O.R.3d 161, 225 D.l(4%) 529 at 1 5 (Ont. C.A.).

% Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 955 $M2G03).

' Gay & Leshian Advocates and Defend@mitections and Responsibilities of Marriageailable at
http://www.glad.org/rights/CT-protectionsbenefits. pdf.

2 LLambda Legal Defense & Education Fudhy Marriage Equality MatteréVlay 10, 2004)available
at http://www.lambdalegal.org/our-work/publications/factskgrounds/page.jsp?itemID=31988962.

23



being raised by same-sex couplésMany of those children are the product of one or the
other partner’s prior man/woman relationship, but someéhae@roduct of assisted
reproductive technology (ARTY. Further, an increasing number of jurisdictions are
allowing same-sex couples to ad6ptThe exclusionary nature of the man/woman
meaning embedded in our marriage laws blocks all the childreomes headed by
same-sex couples from the well-demonstrated psychmbdggal, economic, health, and
wider social benefits accruing to those children whosegoeers are marrietf.

In this context, it must be remembered that commitéasessex couples, in
general, are just as capable as married couples, in fesfdraing good parent§. The
progressive adoption laws just mentioned manifest dqadlrecognition of this fact.
Moreover, a number of social science studies corfiordifferences” in outcomes
between the mother/lesbian partner child-rearing modehencharried mother/father
child-rearing modé® Accordingly, even if one were to view marriage asqpally a
child-centered and child-rearing institution, the demonstreltéd-rearing capacity of
committed same-sex couples makes them equally worthpofage’s benefits and

responsibilities.

3 Seeliz SeatonThe Debate Over the Denial of Marriage Rights and Benefsatoe-Sex Couples and

their Children 4 MARGINS: MD. L.J. RaCE, RELIGION, GENDER& CLASS 127, 136-137 (2004).

" SeeMadeline Marzano-Lesnevich & Galit Moskowitn, the Interest of Children of Same-Sex
Couples 19 J. A1. AcAD. MATRIM. L. 268-269 (2005).

S SeeEleanor Michael, Notedpproaching Same-Sex Marriage: How Second-Parent Adoption Cases
Can Help Courts Achieve the “Best Interests of the Samé-&mily,” 36 GONN. L. Rev. 1439 (2004).

8 Seelauren SchwartzreiclRestructuring the Framework for Legal Analyses of Gay Parerihg
HARV. BLACKLETTERL. J. 109 (2005); Michael S. Wal8ame-Sex Couple Marriage: A Family Policy
Perspective9 VA. J. ®c. PoL’y. & L. 291 (2001).

" Wwilliam Meezan & Jonathan RaudBay Marriage, Same-Sex Parenting, and America’s Childtén
THE FUTURE OFCHILDREN 97 (Fall 2005).

8 SeeAmerican Civil Liberties Union, Press Releasryland Psychologists, Social Workers, and
Child Welfare Advocates Speak Out in Support of Marriage for SEmeéouplegNov. 30, 2006),
available athttp://www.aclu.org/Igbt/relationships/27548prs20061130.html.
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Marriage has long been understood as exerting a “gentlirty“cvilizing”
influence on husbands. In comparison to them, unmarredmstorically have tended
to be both the greater source and the greater victimsvide range of social pathologies.
That pattern continues in contemporary America, amdeguently wise public policy
will seek to encourage men to marry, not block themmfito A not insubstantial portion
of unmarried men in our Nation are gay, and the law bldeks from the only kind of
marriage that can be truly meaningful to them—and ftbexéruly beneficial in the ways
that man/woman marriage has proven to be benefigiatfaight men. Marriage for gay

men will be beneficial for them in ways redoundingtte benefit of society generalfy.

Civil marriage is a legal construct; it is a creatur&ef®® which gives it efficacy
and influence in our society. “[M]arriage draws its sgith from the nature of the civil
marriage contract itself and the recognition of thattact by the Staté* As a legall
construct, civil marriage, like all other legal constsjehust conform to constitutional
norms of equality, liberty, autonomy, and human digffitilso as a legal construct,
civil marriage is fully amenable to the usual refining androving mechanisms of the

law, including both legislative and judicial actibhindeed, marriage has always been an

9" This s the rather famous “conservative case forrgagriage.” SeeAndrew SullivanHere Comes the

Groom: A Conservative Case for Gay MarriagfEw REPUBLIC 20 (Aug. 28, 1989); Wiiam N.
ESKRIDGE, R., THE CASE FORSAME-SEX MARRIAGE: FROM SEXUAL LIBERTY TO CiVILIZED COMMITMENT
(1996); Andrew SullivanThe Conservative Case for Gay Marriadeve 76 (June 22, 2003).
8 Hernandez v. State, 805 N.Y.S.2d 354, 377 (N.Y. App.2W05) (Saxe, J., dissenting) (“Civil
marriage is an institution created by the state). . .”
8 Andersen v. King County, 138 P.3d 963, 1018 (Wash. 2006) (Fstirdyrdissenting).
:z SeeGoodridge v. Dep't of Pub. Health, 798 N.E.2d 941 (Mass. 2003).

See id.
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evolving institution, in large measure through the operaifdaw® Many of those law-
mandated or law-sanctioned changes important in marriagelstion logically support
the next inevitable change in marriage law, the redefimdf marriage from the union of
a man and a woman to the union of any two per¥bfi§ie most important such legal
changes are those moving away from gender-based rightslas towards legal equality
of spouse&® away from “the procreation of children . . . as a @murpose of marriage,
as . . . reflected in the common concept of consuinmiat’ away from no legal
protection (even penalties) for unwed, co-habiting coupldgtair offspring towards
legal provision to them of a variety of rights and pracest® and away from the
recognition of natural parenthood (that is, parenthosihg from biological ties)
towards the recognition of legal parenthood (that is,pho®d as solely a status
conferred by law, which may or may not consider biolodies)®® Regarding the
elimination of gender rights and roles in marriagdt # more difficult to argue that
marriage requires two spouses of opposite gender, sirmeeateeno longer legally

specified gender roles, and socially there is growing antlgigbiout the roles of

8 See, e.gNicholas BalaThe Debates About Same-Sex Marriage in Canada and the United States

Controversy Over the Evolution of a Fundamental Social InstituB@rBYU J. RB. L. 195, 228 (2006)
(“Marriage is one of the oldest, most universal andartant of social institutions. It has, however,
dramatically changed over the course of recorded histad/foday there is great variation around the
world in the laws and mores of marriage in differemirdries.”).
8 |d. at 202-03.
8 |d. at 201-02.
8 Id. at 198.
8 Id. at 199, 202, 203-09.
8 BLANKENHORN, supranote 31, at 155-56. The Canadian parliamentary enactmedatiran
genderless marriage contains several provisions spegifiggal parent” and, in that way, replacing
natural parenthood with legal parenthood. Civil Marriagg 2005 S.C., ch. 33, 88 6(1), 10(1)-(3), 11,
12(1) (Can.)available at
http://www2.parl.gc.ca/HousePublications/Publication.asprguage=E&Parl=38&Ses=1&Mode=1&Pub
=Bill&Doc=C-38_4&File=56#9.
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‘husband’ and ‘wife.”® Regarding both marriage-like legal arrangements governing
unwed, co-habiting couples and the recognition of legal gawedt those changes in the
law lay “the ground work for a more flexible approach foe t . . recognition of same-
sex relationships®

To a very great extent, religion is the source ofntla@/woman limitation in our
society’s marriage laws; it is accurate to see agae$ not only the arguments advanced in
support of that legal limitation but also the very nieguof man/woman marriage itself. Thus,
that law-sanctioned limitation of marriage to the uroda man and a woman “stems, in
substantial part, from . . . animosity that is rodgtechoral and religious objectiorié’and from
the intent both “to impose religious and moral resbmst on the state regulated civil institution
of marriage . . . [and] to impose religious sensiegitor religiously-based moral codes on
others’ most intimate life decision®>” Moreover, that law-sanctioned limitation “reflects a
religiousviewpoint [but]religious doctrine should not govern state regulatiooiaf
marriage.®* Religious marriages certainly may continue to conformtatever doctrines the
sponsoring religions proclaifi,but civil marriage must be untainted by the religlpibased
man/woman limitation because a civil marriage regmtinted “reflects an impermissible

State religious establishmeri.”

% Bala,supranote 84, at 202-03.

%L |d. at 209.

2 Andersen v. King County, 138 P.3d 963, 1032 f\\2806) (Bridge, J., dissenting).

% |d. at 1034.

% |d. at 1035 (emphasis in original).

% E.g, Brief of Amici Curiae Religious Organizations,W¥ork Congregations and Clergy, and Other
New York Faith-Based Communities in Support of Plaistfppellants, at 10-13, Samuels v. Dep’t of
Pub. Health, 811 N.Y.S.2d 136 (N.Y. App. 2004) (No. 98084).

% Andersen v. King County, 138 P.3d 963, 1027V&8sh. 2006) (Bridge, J., dissenting).
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Because same-sex couples in general, relative tbhwmanan couples in general, have
eqgual capacity to participate in modern marriageegual capacity to be good parents, the on-
going refusal to include them in civil marriage mostunderstood as resulting from a
continuation of the historic social animus towards gary amel lesbian¥. That historic
animus cannot be gainsaid, and because of the alsgay rational, non-religious
justification for excluding same-sex couples from mgajdhat exclusion must be, as a matter
of fact, the present fruit of that same (still peiwasind still powerful) animu¥

C. RESPONSES-AND A CRITICAL EXAMINATION
1. The factuality of the narrow and broad marriage descriptions

a. Is, ought, and the relationship between the two descriptions

Rather clearly, the two competing packages of marriage faovide much
different descriptions of what marriage is in conterappAmerica. Before turning to
the task of assessing factual accuracy, however, somethadg teebe said aboist (as
in, what marriages) andought(as in, what marriageughtto be). Finding the answer to
“What is marriage?” is made more difficult by encounteith concepts of what

marriageoughtto be, palmed off as descriptions of whas.it With more or less

9 SeeBarbara J. Co¥Are Same-Sex Marriage Statutes the New Anti-Gay InitiatiZeN&T’ L. J.OF

SEX. ORIENT. L. 194 (1996)available athttp://www.ibiblio.org/gaylaw/issue4/cox3.html.
% Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 968 §M2303) (“The absence of any reasonable
relationship between, on the one hand, an absoluteatifszation of same-sex couples who wish to enter
into civil marriage and, on the other, protection of pubkalth, safety, or general welfare, suggests that
the marriage restriction is rooted in persistent prejsddgminst persons who are (or who are believed to
be) homosexual.”)seeM. Isabel MedinaQf Constitutional Amendments, Human Rights and Same-Sex
Marriages 64 LA. L. Rev. 459 (2004).

For a list created by several dozen thoughtful obsememwenty-three “positive consequences”
of genderless marriage, SeeABKENHORN, supranote 31, at 203-205.
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justification, each side accuses the other of such pglofi®® Certainly the temptation
to that intellectual sin is omni-present; each side $ighis fight because of what it wants
for our society or for a particular part of our sogidtecause of how it believes things
oughtto be, and each side accurately sees its particutsionweof marriage as essential to
achieving its vision of the good. It is for this reasaat the examination of what
marriages cannot be strictly limited to this subsection, althougisthof the heavy lifting
occurs here. The work of understanding the nature of rgarriacluding the critical task
of discerning the true character of notions of what iagerought to be regardless of how
those notions are palmed off, must be done to somataxteelation to nearly every
argument and counter-argument.

With that said about the/ought-to-beproblem, | turn now to the relationship

between the two competing packages of marriage facts.

% Genderless marriage proponents accuse their opponentsifug)fof seeking a return to a 1950’s

version of marriage and family, of trying to enshrine Ozzie and Harriet model as the only legally and
socially acceptable model of marriage and family. InddexiOzzie and Harriet charge is ubiquitoSee,
e.g, Chris GrahamMarriage amendment - a lose-lose-lose situatjghPsusTAFREE PRESS(Oct. 30,
2006),available at
http://www.law.ucla.edu/williamsinstitute/press/MarridgeendmentALoseLoselLoseSituation.html
(quoting Stephanie Coontz as saying, “There's a certagical thinking that if you pass these laws you
can make everything go back to some ‘Ozzie and Harmgesian of family life that really wasn't very
accurate in the first place.”); Vanessa Ho & Mike Lewinger, Disappointment--and HOp&EATTLE
POST-INTELLIGENCER A15 (July 27, 2006) ("King Council Councilman Larry Gossettl sa¢ majority
opinion [in the Washington marriage case] was 1950s '@nzieHarriet' thinking-that the straight, two-
parent, lifelong marriage producing only biological childiethe norm or that it should be.").

Interestingly, it has been observed that:

The gay/lesbian rights movement has skillfully and ofteccessfully deployed what

may fairly be called the “atypical couples tactic.” Ttastic uses as the public face of the

genderless marriage campaign a number of carefullytedleame-sex couples virtually

indistinguishable (except for gender) from Ozzie andiklaielson or Clair and

Heathcliff Huxtable and then points relentlessly to ¢hasuples as the “answdd what

the genderless marriage campaign is all about. The platgpéecal couples tactic” is fair

because such couples constitute a quite small portitre@fady and lesbian community

and because the movement, and especially its moge ditigating components—

Lambda Legal Defense and Education Fund and Gay and hesth@cates and

Defenders (GLAD)—[are] indeed being consciously tactical.
Stewart & Duncansupranote 6, at 586.
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In the two previous subsections, the perceptive reader satex stark
divergence on a fundamental question of fact: Whadarriage? | suggest, however,
that thevery perceptive reader saw not so much divergence as a bricadad®n or
description encompassing most but not all of a very moaller one. The man/woman
marriage proponents’ broad description encompasses aavige of marriage-produced
social goods; the genderless marriage proponents’ mucdhmaorow description, far
fewer. And the same holds true relative to marriage’pqaes, practices, formative (of
individuals) powers, and interactions with other socialtutsbns: the broad description
encompasses much, while the narrow description excludels.m

The genderless marriage proponents’ narrow descrigipremised on the “close
personal relationship” model or theory of marriafelnfluential British sociologist
Andrew Giddens did much to focus scholarly and popular @teot this theory®*
which

focuses primarily on the nature of relationships betvreernpeople (or

what is called “dyadic” relationships). For close relaship theorists,

marriage becomes a subcategory of this core conceptiage is simply

one kind of close personal relationship. The structuréseodiscipline

tend to strip marriage of the features that reflecétisus and importance

as a social institutiotf?

Consequently, “marriage is seen primarily as a privelgionship between two people,

the primary purpose of which is to satisfy the adults eti@r it. Marriage is about the

couple. If children arise from the union, that may be niwut marriage and children are

100

SeeStewartWashington and California, supreote 8, at 508-09, 527-31.
101

See, e.gANDREW GIDDENS, THE TRANSFORMATION OFINTIMACY : SEXUALITY , LOVE AND EROTICISM
IN MODERN SOCIETIES (1992).
192 CounciL oNFAMILY LAw, supranote 31, at 14.
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not really connected:®® Giddens believes that we are in fact moving from “arimge
culture to a culture that celebrates ‘pure relationshfj,iith that term being understood
as a relationship “that has been stripped of any goal bey@nintrinsic emotional,
psychological, or sexual satisfaction which the retestiiop currently brings to the [two
adult] individuals involved*° Under this model, marriage’s social goods are “love and
friendship, security for adults and their children, ecoropnotection, and public
affirmation of commitment*®

The man/woman marriage proponents’ broad descripieompasses most but
not all of what the close personal relationship model describesncompasses, for
example, the social goods of “love and friendship, sectaitadults and their children,
economic protection, and public affirmation of commitmé&Ht“and the ideal of “a
partnership of equals with equal rights, who have mutuailheg to form a new family
unit, founded upon shared intimacy and mutual financial aratienal support**® As
seen above, however, the broad description encompassfismore; the institutionalized
man/woman meaning is seen as the soureglditional social goods, including provision
of the most effective (or only) means of supportirghiéd’s right to know and be reared
by his or her mother and father (with exceptions ontphébest interests of the child, not
any adult), of maximizing the private welfare provided ® ¢hildren conceived by

passionate man/woman coupling, of sustaining the optimal-odélring mode (married

103 Id

10414, at 15.

105 |d.

McCLAIN, supranote 67, at 6.

107 |d.

1% Hernandez v. Robles, 805 N.Y.S.2d 354, 381 (N.Y. App. Div. 2(&Be, J., dissenting).
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mother/father), of bridging the male/female divide, ahturnishing the status and
identity ofhusbandor wife.

Acceptance of the broad description requires rejectidwo salient aspects of
the close personal relationship model. First, it reguiejection of the notion that as a
matter of fact marriage @nly, isnomore thanwhat that narrow model describes. In the
marriage debate, genderless marriage proponents raesfgribwn expressly that notion
of “no more than,” but the notion éwaysimplicit in their arguments. This
phenomenon of an always implicit “no more than” noti® important and merits close
examination, something that follows shortlj. Second, the broad description also
requires rejection of the notion that children — genetgtiprocreation, child-bearing,
and child-rearing — are not “the sine qua non of civil imge™'° and that “marriage and
children are not really connectett® That rejection is required because, as seen above,
the broad description of marriage reveals marriage agpty a child-protective and
child-centered institution, with most of the institut®social goods pertaining to the
quality of child-rearing. At the same time, the narronglose personal relationship,
model describes an adult-centered arrangement. Thatcamtkbred feature is clear; a
genderless marriage proponent, Johns Hopkins Univesitgieew Cherlin, traces the
history of that model—"an intimate partnership erdento for its own sake, which lasts only

as long as both partners are satisfied with therdsaenostly intimacy and love) that they get

199 gee infranotes 119-157 and accompanying text.

10 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 961s6V12003) (“While it is certainly true that
many, perhaps most, married couples have children todesststed or unassisted), it is the exclusive and
permanent commitment of the marriage partners taaother, not the begetting of children, that is the
sine qua non of civil marriage.”).

11 CounciL oNFAMILY LAw, supranote 31, at 14.
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from it"**2—and reports both how the “pure relationship is mat ti. . to the desire to raise

children®®?

and how scholarly “attempts to incorporate childrea the pure relationship are
unconvincing.***

This just-described understanding of the relationship bettieebroad and
narrow descriptions of marriage, accurate as that urahelisg is, in itself provides no
guidance to which description of contemporary Americarriage iS most accurate as a
matter of fact. But the understanding offers a good ganpaint for assessing the fact
guestion, and because “What is marriage?” is indeed a questiact, the evidence
comes next.

b. The weight of the evidence

Before critically examining any response from either sidéhe marriage issue,
one distinction seems merited. A response mayntallone of three categories: direct
engagement, indirect engagement, or silence (a retusabage). The last, silence,
needs no further explanation. A response in the fufrdirect engagement expressly
identifies the marriage fact that it seeks to coumdrthen proceeds with the effort. A
response in the form of indirect engagement doesxpoessly acknowledge a marriage
fact put forth by the other side but, on reflectiorsesn as a contradiction to it.

Genderless marriage proponents either agree with silent regarding a number

of understandings, emerging from social science andlsostautional studies,

112 Andrew J. CherlinThe Deinstitutionalization of American Marrigd6 J. MARRIAGE & FAM. 848, 853
(2004).

113 Id

114 1d.at 858.
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regarding man/woman marriag€. In the briefs, opinions, and scholarly pieces where
genderless marriage proponents engage the marriageoiaetdpes not find any denial
that marriage is a vital social institutidtf that marriage, like all social institutions, is
constituted by widely shared social meanings; that thiégse normative institutional
meanings teach, form, and transform individuals, providiegtities, purposes,
practices, and projects; and that, in this way, thesmimgs provide valuable social
goods. Likewise, one does not find in those sources anyl teatiaacross time and
cultures, a core meaning constitutive of the marriagigunion has nearly always been
and still isthe union of a man and a wom#H. Nor is there a denighat the social
institution premised on and constituted by that meaning pes@tumber of social
goods (beyond those provided by marriage as described itoeepersonal relationship

model) pertaining to a child’s right to know and be broughbyis or her biological

5 n the socio-politico-legal contest over an isssieansequential and divisive as the marriage issue,

with its large torrent of scholarly and polemic literze, it is always risky, if not downright foolish, tays
that certain of one side’s assertions have been itteharesponse but only silence. Yet that is whayl s

| am emboldened to do so because | am dealing with ordytiamp of the torrent — the briefs and judicial
opinions in, and the scholarly pieces on, the casessailligghe marriage issue. As noted, | am not
dealing with all marriage facts but only those foregdmehby each side of the issue — in just those briefs,
judicial opinions, and scholarly pieces. It seemstéalimit my search for responses to the same sources.
18 The judges who have either mandated genderless masriageild if they had enough votes
uniformly acknowledge this reality. Stewattidicial Redefinition, supraote 8, at 75 (“"Marriage is a

vital social institution.” So beginGoodridge The opinions in that case go on to refenstitutionin the
context of marriage over 80 timeBlalpern’s references exceed 40GALE’s, 35.”); StewartNew York,
supranote 8, at 231 (a New York dissenting opinion arguing for gendamesriage “uses the word
institutionin connection with marriage twenty-one times”); Stawafashington and California, supra
note 8, at 517 (“[A]ll judges on each side of the marriagee inAnderserandMarriage Cases
acknowledge that marriage is a vital social institutipnlih making his case for genderless marriage,
Ronald Dworkin acknowledges: “The institution of mageas unique; it is a distinct mode of association
and commitment that carries centuries and volumes ddlsmed personal meaning.”ORALD DWORKIN,
IsDEMOCRACY PossIBLEHERE? 86 (2006).

17 A quite sizable (in light of the uncertain importaraf the question) amount of debate has ensued over
whether a small or a quite small portion of one peroéatl humans on earth since pre-history lived in a
culture without man/woman marriage or in a culture witlinatitutionalized and marriage-like
arrangement for same-sex coupl&ge, e.gBLANKENHORN, supranote 31, at 105-20;9KRIDGE, supra
note 79, at 15-50; Peter Lubin & Dwight Dunc&ojlow the Footnote, or the Advocate as Historian of
Same-Sex Marriagel7 xtH. U. L. Rev. 1271(1998).
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parents; provision of private welfare to children concelvggassionate, heterosexual
coupling; a bridge over the male-female divide; and the ityeantd status ofiusbandor
wife. Consequently, there is also no express denial oh#isant divergence in the
nature of the two possible marriage institutions’ abgoods:*® Thus, genderless
marriage proponents leave uncontested nearly aleheocial institutional realities
undergirding the social institutional argument for man/&omarriage — and expressly
accept the most fundamental one, that marriage isbseitial institutior°

This reality of silence, of leaving uncontested, key sacsitutional realities
leads to the promised close examination of a phenomeeatified earlier and relating
to the notion that as a matter of fact contemporangéAcan marriage isnly, isno more
than, what that the narrow description depicts. Thlpmenon is that genderless
marriage proponents rarely if ever own expresslynbébn but invariably have it
implicit in their arguments. This phenomenon of Bvags implicit “no more than”
notion is important and merits close examinationjviar reasons. First, the notion itself
goes to the heart of the factuality of the narrow lanadd descriptions; if the “no more

than” notion is factually accurate, it must follow thetat the broad description depicts

18 That divergence is examined in some depth in Stedaticial Elision, supranote 8, at 20-24.

119 Note 116uprademonstrates genderless marriage proponents’ expregsamuoeeof marriage’s
institutionality. In this context, something that DaviéBtenhorn recently wrote merits examination: “In
today's discussion of marriage in the United States, bh&abiggest problem is the widespread refusal to
respect or even acknowledge thstitutionalityof marriage. It's as if we have forgotten what aiaoc
institution is.” BLANKENHORN, supranote 31, at 97 (emphasis in original). This statenseimiaiccurate in
one respect; as seen, genderless marriage proponents Igxgeiesswledge that marriage is a vital social
institution. Blankenhorn’s statement is accurate, hewewith respect to the many additional social
institutional realities just summarized in the text amrdhing the foundation of the social institutional
argument for man/woman marriage; genderless marriage pragat@uniformly “refus[e] to respect or
even acknowledge” those realities. Rather clearfy #o refuse exactly because to acknowledge those
realities is to lose their constitutional case déelyaand their public policy (legislative) case very pably.
See, e.g.StewartJudicial Elision, supranote 8, at 28-77; Stewart & Duncaupranote 6, at 589-95
(describing the real “price tag” facing a society theihstitutionalizes man/woman marriage).
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beyond the narrow description’s depiction is false am#er of fact. On the other hand,
if the “no more than” notion is erroneous as a mattdact, that error would be
established exactly by validation of the broad descriptiadditional depictions.

Second, if — as | have just asserted — an aspect oh@dmmenon is that the “no more
than” notion is always or nearly always implicit ahdrefore not expressly statedd
defended, that aspect is also important. It is impoldacause it constitutes probative
evidence, it seems to me, about how defensible the “me than” notion really is.

Linda McClain’s recent book;he Place of Families: Fostering Capacity,
Equality, and Responsibilit{?’ provides a helpful and fair way to examine the
phenomenon, for several reasons. First, McClain isxperienced family law schol&
Second, she is a consistent advocate for genderlesageaf’ Third, her book aims to
be a rather thorough-going engagement with contemponaeridan marriagé”

Fourth, the book is relatively recent, having publishetthénlatter part of 2006, meaning
that it publishedfter the broad description of marriage — and the socialihstil

argument for man/woman marriage arising from thatrgiéen — had been brought to a rather
high level of elaboration, sophistication, and cldfitylt must be remembered, however, that |
useThe Place of Familie® examine a prevalentethodbf argument, not the factual validity

of the book’s premises and assertions. Don Browroeg dell that latter task (and finds the

120
121
122

McCLAIN, supranote 67.

Her curriculum vitae is available at http://lawidira.edu/pdf/ftfac_mcclain_vitae.pdf.

See, e.gl.inda C. McClainIntimate Affiliation and Democracy: Beyond Marriag82 HoFSTRAL.
Rev. 379, 383 (2003); Linda McClaifoleration, Autonomy, and Governmental Promotion of Good
Lives: Beyond "Empty" Toleration to Toleration as ResggzOhio St. L.J. 19, 26-27 (1998); Linda
McClain, Deliberative Democracy, Overlapping Consensus, and Same-Sex §édf6idordham L. Rev.
1241,1249-52 (1998).

123 geeMcCLAIN, supranote 67, 4-11.

124 E g.,StewartJudicial Elision, supranote 8 (published and provided to Prof. McClain in
January/February 2006).
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book wanting)?® and later on this article examines those premisgassertions to the extent
(which is large) that they are part of the packageafiage facts foregrounded by genderless
marriage proponents. But for now the focus is on ecpé&@tiphenomenon — a method of
argument — well exemplified Biyhe Place of Families.

In The Place of Familieghe “framework” of which is “informed by key liberal
and feminist principlesi*® McClain advocates for genderless marriég@mong other
things. Given the book’s level of engagement with coptmary American marriage, it is
unsurprising that it throughout provides descriptions of theiagge institution’s
purposes, processes, and social gd&ti¥ et everytime the book does so, the
description is the narrow description and coincides quatelyniwith the close personal
relationship mode!?® Moreover, the description is always presented as, ot an
ought to beunquestionably, the reader is to understand that the $dektription,
which gives due regard to the “evolving paradigi? fully accounts for contemporary
American marriage. But perhaps most telling is thiszenence in many scores of pages
considering the marriage institution’s purposes, proceasdssocial goods does

McClain expressly state that her descriptions are &eymever once does she expressly

125 Don BrowningLinda McClain’s “The Place of Families” and Contemporary Family Lav

Critique from Critical Familism56 Bvory L.J. 1384 (2007). For McClain’s response to Browning, see
Linda C. McClain,The “Male Problematic” and the Problems of Family Law: A RespdaodDon
Browning’s “Critical Familism 56 Eviory L.J. 1407 (2007).
126 McCLAIN, supranote 67, at 4see also idat 9 (“the liberal feminist account offered in this ko
27 1d. at 155-90.
128 Sedd. at 164, 174-89, 217-19.
129 See supraote 128. Althougfhe Place of Familiespeaks at length regarding the education and
socialization of children, specifically with respect toelepment of virtues important for functioning in
the modern liberal democratic statec®LAIN, supranote 67, at 50-84, tellingly the book never links that
socializing function to marriage or even to the marriether/father child-rearing mode; rather, the book
links it to “families,” and for McClain that meangd &mily forms, no matter how diverse or exotic.islt
iae!(r)nost as if the presence of marriage in some oétHfamilies” is a coincidence.

Id. at 6.
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assert that the contemporary American marriage institig no more than what is
captured by the book’s descriptions. Although the “no mmaa"tnotion is never
explicit, it is always present. And because theamois never explicit, although always
present, it is never defended.

Moreover, McClain has continued on this same path effen@on Browning
criticized the book (to use McClain’s own formulatioitlee criticism) for “fail[ing] to
offer an adequate accounttb€ full range of goodthat are relevant to family life” and
for “failling] to give sufficient weight to ... the impomae of marriage in securing” key
goods™** McClain’s self-defense is instructiveTHe Place of Familieproposes an
approach to family law that is attentive to the goodsuaiily life, including the goods of
marriage.**? | submit that this language conveys, and is intended teegpthe
understanding that the book attendaltdhe relevant goods of family life, includiradj
the relevant goods of marriage. But the book neithes tlzat nor acknowledges that it
attends to onlgomeof the goods of family life, includingomeof the goods of marriage.
Although McClain’s subsequent defense of the book speake diook’s attention to
three goods, even that defense continues to ignorethey ido not exist, the goods and
purposes of contemporary American marriage duly noted byrtiaal description but left
out of the narrow descriptioi® And tellingly, the broad description encompasses the
three goods that McClain does present: (1) provisiocarke‘to dependent members” of

the family, (2) support for “the political order by cu#iting important virtues,” and (3)

131 McClain,supranote 125, at 1418 (emphasis added).
132

Id.
1% See idat 1418-24.
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provision to adults of “the chance to realize the goodstahate association’ such as
‘love, intimacy, mutuality, interdependence, and friend&hip'

The Place of Familieseinforces the “no more than” notion by resort tottmetic
of false dichotomy or, if you will, false choice.ek¢ is an example: “Is the core purpose
of marriage, for example, procreation or to suppoitniate commitments?*®> The
essential and initial fallacy here is the uséhefin “the core purpose.” | submit that
responsible marriage scholarship does not speak in sucér't&iime marriage institution
is too rich, too much a complex web of social meaningspéak meaningfully or
accurately of one, and only one, “core purpdgé.But that initial fallacy nicely sets up
the false choice — you can have marriage as a forifedahit supports “intimate
commitments” or you can have marriage as a form eftliat is all about “procreation.”
Which do you choose? This false dichotomy, of couespjires the reader to see as
mutually exclusive and thoroughly hostifger sethe genderless marriage proponents’
description of marriage and that proffered by proponentsaofwoman marriage. But
reflection validates what was demonstrated a moment #Huat the broad description of
marriage encompasses most but not all of what the plesonal relationship model
describes®® Thus, the marriage institution has always had somethipgriamnt to do
with, and continues to have something important to do Wwath “procreation” and

“intimate associations®®°

134 1d. at 1419 (footnote omitted).
McCLAIN, supranote 67, at 21.
SeeStewartRedefinition, supraote 8, at 44-45.
137

Id.
See supraotes 107-108 and accompanying text.
See, e.g.BLANKENHORN, supranote 31, at 175:
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Another and closely related example of McClain’s resofalse dichotomy
centers on the phrasee qua non The phrase means “[a]n essential element or
condition.”*® In Goodridge the plurality opinion asserts: “While it is certgimtue that
many, perhaps most, married couples have children togedgsted or unassisted), it is
the exclusive and permanent commitment of the marriagequarto one another, not the
begetting of children, that is the sine qua non of civilriage.”** The Place of Families
elaborates on the “commitment” portion of that agse/t*? arguing that, because of the
equal “moral capacity of lesbians and gay men to forimate relationships***that is,
to partake of the essence of marriage, same-sex casplas worthy and entitled to

marriage as man/woman couptés.The book then asks: “Is procreation the essence of

Across history and cultures, marriage is socially apg@exual intercourse between a
woman and a man. Marriage is in part a private relgiiiqn but it is also, and
fundamentally, a social institution, with rules and fotheg create public meaning
intended to solve important problems and meet basic ndédscore problem that
marriage aims to solve is sexual embodiment — the spdoieson into male and female
— and it primary consequence, sexual reproduction. Theneegkthat marriage aims to
meet is the child’s need to be emotionally, moradhactically, and legally affiliated with
the woman and the man whose sexual union brought theirtfailthe world. That is not
all that marriage is or does, but nearly everywhere oplémet, that iSundamentally
what marriage is and does.
.... Itisnottrue that marriage is only incidentally connected to sexo children, or
to bridging the male-female dive. Most of all, inist true that marriage in essence is
[only] an expression of love, a private relationsbfigommitment between consenting
adults.
Put somewhat differently, in the United Statesyo there are two competing and

quite different conceptions of what marriage is. Oe®/\says that marriage at its core is
a pro-child social institution. The other says thatmage at its core is a post-
institutional private relationship. The latter viewteinly has many advocates, but the
former view is, well, correct.

(Emphasis in original.)

140 American Heritage Dictionargine qua nonn., available at

http://www.bartleby.com/61/36/S0423600.html.

141" Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 961 (M2GE3).

142 McCLAIN, supranote 67, at 155-66.

143 1d. at 156.

144 1d. at 155-66.
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marriage?** For present purposes, what is important is not tee@nto that question
but the method of its presentation. McClain, like @@dridgeplurality opinion, creates
a stark choice. Even though the phrsise qua norntself allows for the possibility of
multiple essential elements or conditions (noteuhe ofan rather tharthe in the
definition), McClain and the plurality opinion will havene of that. Their picture is of a
one-dimensional institution that partakes of nothing otihan its singular essence or, at
most, that encompasses no more than that singuamaesand, perhaps, a few tangential
and unimportant notions in erratic orbit around that esseMcClain’s and the plurality
opinion’s unstated and therefore unsubstantiated premisat ighe rich, complex web of
meanings constituting the contemporary American marigjéution provides, and can
provide, only one “essence.” Thus, the essence ofagaris either “the commitment of
the marriage partners” or “procreation.” Take your piik, you must choose one or the
other for they are mutually exclusive. But, of coursitha is a false dichotomy. The
sensible response to its deployment is to note the tnoes@nsial: that the marriage
institution has always had something important to do wittl,camtinues to have
something important to do withbpth“procreation” and “intimate associations” or
“commitment.”*®

Here is yet another example of McClain’s resort tedalichotomy. “A
fundamental disagreement exists between opponents anchprmeof same-sex

marriage as to whether the best way to support théuirien of marriage is to ‘protect’

traditional marriage from any change ... or to understandiagaras an ‘evolving

145 1d. at 165.
146 gSee supraote 139.
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paradigm’ ....**” So, which camp are you in — the one that says thatagardoes not
and must not change or the one that sees marriageaemhirsstitution that does indeed
change? But something is missing here. It is allowsmcboose the understanding that
marriage has over the centuries both changed in imgorays and not changed in
important ways. As | demonstrate later, that undergigrid almost certainly corrett®
But what is important here is McClain’s tactic: Eftlmearriage changes or it does not. It
clearly does. Therefore, change equals (inevitably megmslerless marriage. But that
tactic, of course, is indefensible exactly becauselst ta negate, or even attempt to
negate, the understanding that, although marriage has cheamfjexichanging in some
important ways, the man/woman meaning has never changedbstantiated and
effectively defended view is that marriage “is constaetiolving, reflecting the
complexity and diversity of human cultures. It alsitects one idea that does not
change. For every child, a mottsrd a father.**° Ignoring this view is central to
McClain’s false choice tactic.

McClain’s tactic, especially her no-doubt conscious smis of that substantiated
view from her list of choices, amounts to an enthymeanéijnformal method of
reasoning typical of rhetorical discours&”The enthymeme implies but does not state
either a major or a minor premis&,leaving the reader’s mind, acting almost

automatically, to fill in (and thereby accept) the omitpeeimise — and also relieving the

McCLAIN, supranote 67, at 156.
See infranotes 178-186 and accompanying text.
BLANKENHORN, supranote 48, at 92.
GIDEON BURTON, THE FOREST OFRHETORIC, available at
Pst;[p://rhetoric.byu.edu/Figures/E/enthymeme.htm.

Id.
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speaker of the burden of stating something that, for wleateason, she would rather not
state plainly, something like “the reality of past changeke marriage institution is
compatible only with the change to genderless marriage.”

McClain’s method of always implying but never expresslyisg the “no more
than” notion embedded in the narrow description, ofrtegpto false dichotomies, and
of employing enthymeme all operate to obscure an impartatity. That reality is that
the broad description encompasses much of the narrowpdescand nearly all of what
in the narrow description has wide public support, includingtiotal goods of “love and
friendship, security for adults and their children, ecorgpnotection, and public
affirmation of commitment®? and the ideal of “a partnership of equals with equal
rights, who have mutually joined to form a new family yfounded upon shared
intimacy and mutual financial and emotional suppbtt.’"Consequently, the question
arises as to why an able family law scholar, as MoGarely is, engages in such an
approach to the facts of the marriage institution. Ifprafne suggestion. It is that the
narrow description, with its (implicit) claim to congpéness and therefore factual
accuracy, must be a part of genderless marriage progdoaegiments because, as will
be seen, the narrow descriptioregsentiato the success of those arguments — essential
in the sense that, without it, the genderless mar@aaguments in the courts simply do

not work®®* And, | further suggest, McClain knows this. In any event, the failure of

152 McCLAIN, supranote 67, at 6.

153 Hernandez v. Robles, 805 N.Y.S.2d 354, 381 (N.Y. App. Div. 2(&Be, J., dissenting).

154 geeStewartWashington and California, supreote 8, at 508-09, 527-31.

155 An additional possible explanation relates to the stakéiee genderless marriage contest for

adherents of “key liberal and feminist principles."c@LAIN, supranote 67, at 4. One of those principles is
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The Place of Familiet express, let alone defend, the “no more than” natmoicit in

the narrow description, and the book’s resort to failsleodomy and enthymeme, renders
the book (in the most positive light possible) an upheiguide relative to the factuality
of the narrow and broad descriptions of contemporaryrisiaue marriage. But that
failure must be more than that; it in itself is aaty indicator of the paucity or weakness
of evidence supportive of the “no more than” notion beeawsre such evidence
stronger, McClain’s evident diligence would have brougfurth. Further, these
particular troubling features dhe Place of Familiesznder quite unsurprising another of
the book’s features: it never acknowledges and thereforer directly engages the
social institutional argument for man/woman marri&eln this respect, the book is of a

kind with the work product of all other genderless mgeiaroponents>’

that there are no inherent or essential differenceggea men and woman that matter (or should matter) in
the eyes of the law. StewaRedefinition, supraote 8, at 86-95.
[That principle’s] adoption in a genderless marriage ba#e officially validates the
[principle] and gives the [principle] the widest and deepessible social and legal
impact. That impact is the widest and deepest possioleulse it seems politically
impossible to have in our societies a more radicalestréme application of the
[principle’s] legal conclusion than in a case mandatinglgeass marriage. All less
extreme applications must then necessarily follow.hdn tashion, the social/legal
agenda of what almost certainly constitutes a minaait}idn is implemented.
Id. at 95.
156 Don Browning recently noted the book’s failure tgame the social institutional argument for
man/woman marriage, in these terms:
[McClain’s] characterization of the link between m@age and fatherhood ... does not fit
my views. ... Rather than emphasizing the gate-keepingfdhe woman, my
argument puts weight on tieanneling power of marriage as a public institution.
Marriage as an institution integrates men intoddwe of their children through the
channeling power of public expectations, legal sanctiogstutional signaling, and,
historically, the religious ideas of sacrament and camenThe affections of the wife are
certainly a factor, but it is not this alone that ing#¢gs men. ... It is the institutional
patterning and reinforcement plus emerging emotionathatiants with spouse and child
that integrate men into responsible fatherhood. ... BicClL. miss[es] the institutional
argument.
Browning, supranote 125, at 1395 (emphasis in original; footnotes od)ittEor McClain’s response to
Browning, see McClainsupranote 125.
In a more recent law journal article, McClain does aekedge the social institutional argument, albeit
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Genderless marriage proponents are silent regarding cti@ady endeavors.
Those are recent, sophisticated demographic analyses andbotheof analysis
showing the predominating nature of the institutionalized/maman meaning across
the United States. Regarding demographic studies, a kepote$e purposes is the

latest in a series by Ron Lesthaeghe and his codlsagldressing what they call the Second

in a constricted way, but then, quite simply, does ncagedf. Linda McClainl.ove, Marriage, and the
Baby Carriage: Revisiting the Channelling Function of Family | 28/C\rDOzOL. Rev. 101, 137-39.
She acknowledges the argument by referencing Judge Raudle’of it in his concurring opinion in Lewis
v. Harris, 875 A.2d 259, 274-78 (N.J. Super. Ct. App. Div. 200%Y). ndn-engagement with the social
institutional argument comes in the form of a reatatf Judge Collester’s dissenting opinion in the same
case|d. at 278-90, as an adequate (and her only) rebuttal. Yet thentiligsopinion has been accurately
labeled a “startling judicial performance.”

It is startling exactly because the dissenting opiniordaessly refused to acknowledge

or even allude to the social institutional argumeneémvthat argument was very much on

the table. Both the majority opinion and the concgropinion addressed the social

institutional nature of marriage, and the concurring opisiets out in fairly complete

fashion the social institutional argument. Thus, threcaaring opinion notes that

marriage is a social institution comprised by sharedigui®anings, that those meanings

extend beyond the constricted "close personal reldtiphmodel of marriage (which

"strips the social institution 'of any goal or enddiay the intrinsic emotional,

psychological, or sexual satisfaction which the relatgn brings to the individuals

involved™), that to eliminate the core constitutiveamiag of the union of a man and a

woman would be to render the institution "non-recognizabld unable to perform its

vital function" and would be to "seriously compromisé[hot entirely destablize][] . . .

the durability and viability of this fundamental sodiadtitution,” that the law "has a

purpose and a power to preserve or change public meaningsiaradghrpose and a

power to preserve or change social institutions," hat"its opposite-sex feature makes

it [the marriage institution] meaningful and achievepantant public purposes,"

including the public and rational privileging of heteroséxutercourse in marriage and

the advancement of marriage's "private welfare" purposefrom the dissenting opinion

not a word about the social institutional argumentanabrd about what was certainly a

central pillar of the majority's reasoning.
Stewart Judicial Elision, supranote 8, at 31-32 (footnote omitted).
157 seeStewart Washington and California, supreote 8, at 518:

The rather startling historical fact is thaspie acknowledging marriage as a vital social

institution and having the social institutional argutieiore them, judges wishing to mandate

the redefinition of marriage do nemgagehat argument. To date, not one Canadian or

American judge seeing a constitutional right to geleds marriage has done so, despite the fact

that the social institutional argument has been édfam at a rather high level of elaboration,

sophistication, and clarity. Rather, what they devide the argument and, in the process,

simply ignore a number of social institutional résdit
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Demographic Transition (“SDT”). While earlier stuslifiecused on Euroge® this study
focuses on the United Staf88.The SDT is “characterized by substantial postponenfe

both marriage and parenthood, and by an incredke ghare of births to unmarried
couples.**® This “postponing or eschewing parenthood altogetwaufs] because of more
pressing competing goals such as prolonging educatibigving more stable income
positions, increased consumerism associated with gglsstve orientations, finding a
suitable companion and realizing a more fulfilledEnthip, keeping an open future, and the
like.”*** The SDT is further “identified [not just] by thestponement indicators of both
marriage and parenthood . . . [but also by] the higjio&tence of abortion, the
nonconventional household types based on cohabitatiolmvaaderall fertility levels.*®?

Finally, the SDT, in part, is an “expression of sacahd anti-authoritarian sentiments of better-
educated men and women who [hold] an egalitarian weag place[] greater emphasis on . .

. self-actualization [and] individualistic and exgige orientations . . . and . . . [have] stronger
‘postmaterialist’ political orientations® Understood in these terms, the SDT seems to

describe rather unequivocally a shift towards acoeptaf the close personal relationship

model of marriage.

1% See, e.gJohan Surkyn & Ron Lesthaegh@lue Orientations and the Second Demographic
Transition (SDT) in Northern, Western and Southern Europe: An UpDateGRAPHICRESEARCH Apr.

17, 2004, at 45, 52, 67-69, 73-74 available at http://www.demogregdearch.org/special/3/3 [hereinafter
Surkyn & Lesthaeghé/alue Orientationg Ron Lesthaeghe & K. NeelBfom the First to a Second
Demographic Transition: An Interpretation of the Spatial Continuity ehbDgraphic Innovation in
France, Belgium and Switzerlanti3 EUJROPEANJ. FOPULATION 325 (2002).

159 Ron Lesthaeghe & Lisa Neidefhe Second Demographic Transition in the United States: Eanept
or Textbook Example32 ROPULATION & DEVELOPMENTREV. 669 (2006).

190 1d. at 669.

161 Id.

102 1d. at 681.

183 1d. at 669.
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Even though Lesthaeghe’s recent American study athsrrclearly intended to
magnify the SDT in the United Stat8&that study largely validates what was said eattier
this country, it is erroneous as a matter of fact$erathat the close personal relationship
model isnow—atfter a process of evolutiora#-that marriagés. Although such an assertion is
notwrong in some American communities, it is wrong gelyespeaking across the natithi.
Indeed, a principal burden of the recent Americadysis to identify where the SDT is and is
not emerging, not just at the state level but attmty level®® With respect to four key
indicators of the SDT—postponement of marriage, postpemeof fertility, never married,
and low fertility rates—one state qualifies as agaéixtreme outlier, Massachuséfts Other
states trending in that direction include New Jefdew York, Connecticut, Rhode Island, and
Californial®® But inno state has the trend achieved demographic domin&eeather telling
point in light of Lesthaeghe’s evident desire to ceuatclaim of “American demographic

exceptionalism” by magnifying the advancement of $fhis nation-°

164 See infranote 170 and accompanying text.

185 1d. at 679 (“A sizable [but not majority] portion of the 8n-Hispanic white population displays all
the typical characteristics of the second demograpdmisition, whereas another major [a majority]
segment shows few signs of this new demographic pattern.”)

185710, at 671-684.

167 1d. at 673-79.

168 Id.

169 Bydemographic dominancémean majority acceptance and implementation ofiiter of ideas
and practices comprising the SDT and, therefore, the plessonal relationship model of marriage.

170 |t was (to use Lesthaeghe’s labels) “social fitsiand conservative commentator” Allan C. Carlsbo w
advanced the exceptionalism claiBeeAllan C. CarlsonThe Fertility Gap: Recrafting American Population
FamiLy PoLicy LECTURES FAMILY RESEARCHCOUNCIL 1 (December 14, 200%)yailable at
http:/immww.frc.org/get.cfm?i=PLO3G0%ge alsdNicholas EberstadBorn in the USA: America’s Demographic
ExceptionalismIHEAMERICAN INTERESTONLINE (May-June 2007 gvailable at(for subscribers) http://imww.the-
american-interest.com/ai2/article.cim?ld=272&MId=4I30 available atfor all)
http://mww.aei.org/publications/filter.all,publD.288%/pub_detail.asp. It is Lesthaeghe (a Belgian)Cadson,
however, who frames the question as: “Is the US pispuianmune to the [SDT] features as a result of higher
spiritual values and social conservatism?” Lesthaegserts “that many of its [the United Statestiifea [but,
apparently, not most] come closer to being textleoaknples of the second demographic transition than t
‘demographic exceptionalism.” Lesthaeghe & Neideupranote 159, at 671-72. To come to even that
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Both recent political and marriage practices artaéurproof thathe union of a man
and womarcontinues as a strongiharedpublic meaning among the complex of other
meanings constitutive of the contemporary instituti®me such proof is the simple
political fact that forty states and the federal governtnwithin just the past decade or
so, have enacted “defense of marriage” acts and/stitgonal amendments expressing
that shared meaning and declining to deviate from it in caeseign genderless
marriages.’* It bears repeating that these laws are very receigl®xpressions, not the
vestiges of “long-accepted assumptions that . . . haded.”? And in the area of
marriage practices, there are these interrelatetiesal

[l]nstitutions are not worn out by continued use, buthease of the

institution is in a sense a renewal of that instituti@ars and shirts wear

out as we use them but constant use renews and siesgttstitutions

such as marriage . . . . [IJn terms of the continugltective intentionality

of the users, each use of the institution is a renewpdession of the

commitment of the users to the institutidn.

In 2004, nearly 4.5 million Americans made such an inteati,enewed expression of

their commitment to the man/woman marriage insttutly marrying and thereby

conclusion, however, it is necessary to “refer ofteathnic distinctions in the United States since large
parts of the Hispanic population are still in the procesoofpleting their first demographic transition and
therefore statistically distort the picture for mosthe other segments of the populatidiol.”at 672. The
total picture — the one that includes rather than excludege"parts of the Hispanic population” — is
presumably less congenial to the “strong SDT in the’U§fothesis and is therefore very largely absent
from this study: “[T]he lion’s share of the analysislevoted to the description of American spatial
patterns of fertility and household formation amowog-Hispanic whiteand to the detection of their
correlates.”ld. at 671 (emphasis added).

1 william C. DuncanMarriage Amendments and the Reader in Bad F&ithAa. COASTAL L. Rev.

234, 234-35 nn.2 & 3 (2005) (collecting citations to statutesaarehdments defining marriage as the
union of a man and a woman).

172 Hernandez v. Robles, 805 N.Y.S.2d 354, 381 (N.Y. App. 200%(Sa dissenting).

173 gARLE, supranote 52, at 57.
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becoming a husband or a wifé. Over their lifetime, a substantial majority of Aricans
choose to enter man/woman marridffeand a substantial majority of American births
are legitimaté’®

Although all this evidence supports the factual accuratyeobroad description
advanced by man/woman marriage proponents, neithentidahee nor those
proponents deny the presence in contemporary Americawhaer of trends
diminishing the force and influence of the man/woman ragerinstitution.

Of course close relationship theorists are not operatiagvacuum. Close
relationship theory reflects real trends in society #na making marriage
less connected to its classic purposes as a socialitizstitFor example,
while marriage remains a wealth-generating institutiorgrotstitutions
of society (such as the market and government) have talegrarge parts
of the economic and social

insurance functions marriage once had. While marriagainsna socially
preferred context for sexual intercourse, the sexualwgen (including
the growth in social acceptance for couples living togetes reduced
the stigma for those who have sex outside of marriable marriage
continues to have considerable connection to childrémeipublic mind,
large increases in unmarried childbearing have increasé@l aoceptance
of unwed parents and their children. In addition, high ratesvorce and
the personal longings for a soul mate are changing alyeyaung people
think about marriag&”

174 The number of people who married in the United Stat€004 was 4,558,000. Subtracting the people

who married in Massachusetts (83,098), the number would be, 90274BrADY E. HAMILTON ET AL .,
CTRS. FORDISEASECONTROL & PREVENTION, BIRTHS, MARRIAGES, DIVORCES AND DEATHS:
ProVISIONAL DATA FOR 2004, 53\ational Vital Statistics Reports No. 21, at 1, 6 (JB8£2005),
available athttp://www.cdc.gov/nchs/data/nvsr/nvsr53/nvsr53_21.pdf.
175 The National Marriage Project report for 2005 stdfesr the generation of 1995, assuming a
continuation of then current marriage rates, sewialographers projected that 88 percent of women and
82 percent of men would ever marry.” National Marriagedetof he State of Our Unions 200&t 16-17
(2005), http://marriage.rutgers.edu.
176 The births to married women in 2004 were 64.3 penfeait births. BRADY E. HAMILTON ET AL .,
CTRS. FORDISEASECONTROL & PREVENTION, BIRTHS: PRELIMINARY DATA FOR 2004, 54\ational Vital
Statistics Reports No. 8, at 3 (Dec. 29, 2005).

For the key statistics (and a discussion of them) tngdkie strength of the American marriage
institution since 1970, sea BNKENHORN, supranote 31, at 217-22.
Y7 CounciL ONFAMILY LAw, supranote 31, at 14-15.
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But the question of fact is “What is marriage?"—notia/will it be in twenty years?” or
“Where do we guess current trends are taking ng&?ia Regarding the relevant question of
fact, the evidence quite strongly supports the coioclubat the man/woman meaning and
hence the man/woman marriage institution have not éelastitutionalized but continue
powerful in forming and transforming individuals consprg the major portion of our Nation’s
population in ways productive of valuable and evenus&pcial goods and in fulfilment of
marriage’s “classic purposes as a social institutidh.Or, in short, the evidence quite
strongly supports the factual accuracy of the broad g®eriof marriage advanced by

man/woman marriage proponents.

It seems fair to say that the evidence advanced by gesglenkariage proponents
in support of the factual accuracy of their narrow dpsion consists of robust (to say the
least) descriptions of changes in marriage (“the englwarriage paradigm”); references
both to the absence of government requirements relatipeocreation by married
couples and to the lack in a portion of all married couplgsocreative conduct or
intentions; bald assertions; and a disguised argumdegalfirrelevancy. Evaluation of
each of these four proofs suggests that they (singlygethier) do not diminish the
strength of the conclusion that the evidence supportiathigal accuracy of the broad

description.

It seems both fair and helpful to me to position“thelving marriage” response
in the context of the present debate on “What is iagef” Four features of that debate

are particularly important. First, thoughtful and infedrobservers uniformly

178 |d. at 14.
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acknowledge that marriage is not a static institutiorrdtiter one that has evolved over
the centuries in a number of ways, some dramétid.hey further uniformly
acknowledge that a number of recent changes in sdw@ety facilitated the emergence of
the close personal relationship (whether formalized imaaiage or not) as a way of
living embraced by a not insignificant minority of the gexl population and that legal
changes in the institution itself have rendered monesgite some arguments for the
legal redefinition of marriage — the most important bélrgmove away from gender-
based rights towards legal equality of spod&&sSecond, the notion that something
inherent (and static) in marriage precludes legal redefinisinot a part of the debat&"
Third, the notion that something inherent in the recsgdllchangesompeldegal
redefinition isnot a part of the debate—at least for the large majofitgaonstream
participants; members of that large majority do nodfmnot publicly) embrace the
radical social constructionist conclusions that theeena differences between men and
women that matter (or should matter) in the eyesefatv; that the prior legal changes
in marriage reflect and enshrine that first conclugiather than any number of
competing, alternative explanations for those pri@anges); and that, therefore, there is
no defensible basis under equality jurisprudence for definingnearriage as a

man/woman relationship rather than a person/persoioreaip’®* Fourth, the

179 E.g., BLANKENHORN, supranote 31, at 91 (marriage “is constantly evolvingaeithg the complexity

and diversity of human cultures.”);&LAIN, supranote 67, at 21 (“The long history of the institution of
marriage offers an evolving, rather than a static, answthe question, ‘What is marriage for@8mphasis
in original).

180 E.g.,McCLAIN, supranote 67 at 22-23; @NCIL ON FAMILY LAw, supranote 31, at 14-15; Bala,
supranote 84, at 201-0%ee alsdStewart Judicial Redefinition, supraote 8, at 86-95.

181 StewartJudicial Elision, supranote 8, at 4see alsdStewart,Dworkin, supranote 8, at 302 n. 121.
182 StewartRedefinition, supraote 8, at 86-95.
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fundamental factual issue remains this: Is the man/wonganing still institutionalized
in the sense that it continues as a widely shared puoiglaning of marriage and that

consequently it still produces an array of valuable sgoatls?

Once the “evolving marriage” response is positioned irctmeext of the “What
is marriage?” debate, certain of the response’s wea&aasnerge. Preeminent is that
the response’s recitation of the uncontested factsstfutional change is simply not
helpful; those so reciting have no good answer to thetiqunetSo what?*** The vital
guestion in the debate is the on-going institutionalizédraaor not, of the man/woman
meaning. Recitation of other changes in the marriagéution may lead one up to that
question but does nothing to answefit.That the no-fault divorce laws of the 1970's

suppressegermanenc@s an institutionalized meaning, with unforeseen andpeanyful

183 The answer often implied and sometimes given exgréBsicause the changes show that genderless

marriage is inevitable’—does not qualify as a good andaesgeveral reasons. (SeeARKENHORN, supra
note 31, at 235-40, for a collection of examples of tlegitably argument.) First, that answer presupposes
that a judge’s constitutional duty is to perceive soceds and then get well out in front of them (or, more
accurately, refashion constitutional jurisprudence sbget it well out in front of them). But no serious
student of constitutional law publicly champions such mfdation of the judicial duty, although a few
judges have given hints of being of such a mindset. For egamipen New York’s highest court upheld
man/woman marriage against constitutional attack, Chatfck Kaye in dissent said: “lI am confident that
future generations will look back on today's decisionnagrdortunate misstep.” Hernandez v. Robles, 7
N.Y.3d 338, 396 (N.Y. 2006) (Kaye, C.J., dissenting). Secoed;l#im of inevitability—a claim founded

on a confidently made reading of where social currierftsstory will certainly carry the marriage
institution—as an intellectual proposition is dubiousyauld seem to be worthy of about the same level of
respect due to another message of inevitability clearbe perceived in powerful social currents revealed
by history, the message preached by Karl Marx. Ifingtelse, the course of Marxism should teach us to
be amply humble when setting forth, as an intellectual gitpo, the inevitability of something as radical
as the deinstitutionalization of a nearly universalaanstitution and its replacement by the institution of
genderless marriage. (Maggie Gallagher strongly caosititerinevitability argument in Gallagh&eply,
supranote 8, at 68-69, and in Joshua K. Baker & Maggie Gatladtot Inevitable National Review

Online, Dec. 1, 2004, http://www.nationalreview.com/comtfimker_gallagher200412010836.asp. Third,
a particularly toxic aspect of the inevitability argurhin the judicial arena is its proclivity to become a
self-fulfilling prophecy. Each judge who acts on the $asithe argument supplies further "evidence" of
the inevitability of genderless marriage. And in thisteat it merits recalling that, but f&tkGALEand
Halpern there would be no genderless marriage in Canada todhipuaifor Goodridge there would be

no genderless marriage anywhere in the United Stateg t8@@StewartJudicial Elision, supranote 8, at
59.

% Seeidat 61-70.
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personal and social consequences, may well bé%tbef that says nothing about the on-
going institutionalized status of the man/woman meaning sBime can be said of legal
changes pertaining to gender equality in marriage, qualifitefar adoptive parent
status, disparate treatment of illegitimate childred, @mand on. The same can even be
said, albeit more guardedly, of social changes pertainirgtés of unmarried
cohabitation, out-of-wedlock births, pursuit of the clpsesonal relationship model and
on and on; although those social changes affect the ff the man/woman marriage
institution and move it closer to the deinstitutional@afrecipice, mere recitation of

those changes does not answer “How much closer?t i§ maportant because no

%5 1d. at 62-63:

Prior to the mid-1970's, a core meaning of marriage wasgreence. That particular

institutional meaning succeeded, to a degree that now teokarkable, in teaching and

forming individuals, in molding their identities, and in restirag antithetical impulses in

a way that led to a relatively low rate of divorce aegaration. Among the resulting

social goods were a relatively high level of familyodlity and a relatively high and

concomitant level of childhood well-being (emotiordychological, and financial). In a

surge of "reform" between the mid-1960's and the mid-1970g ey, American and

Canadian legislatures adopted legislation providing foramti-tlivorce. In this way and

at this time, it seems fair to say, the law's authtivie voice at least for a while

effectively minimized permanence as a constitutivemmepof the marriage institution.

In the light of social institutional studies, what in féfoén happened was unsurprising: In

the ensuing years divorce skyrocketed and the numiotildfen of divorce rose to

many millions. The further results, now extraordinawisil documented, have been

substantial injury to the physical, psychological, gomal, and financial well-being both

of those made children of divorce by that "divorce revohitiand of their mothers.

On the correlation/causation debate relative to enattafieo-fault divorce laws and the divorce
revolution,see, e.g.Paul A. Nakonezny et alThe Effect of No-Fault Divorce Law on the Divorce Rate
Across the 50 States and Its Relation to Income, Education, and Religi@si. MARRIAGE & FAM. 477
(1995); Norval D. GlenrA Reconsideration of the Effect of No-Fault Divorce on Div&ates 59 J.
MARRIAGE & FAM. 1023 (1997); Joseph Lee Rodgers efldle Effect of No-Fault Divorce Legislation on
Divorce Rates: A Response to a Reconsiderafi®rl. MaRRIAGE & FAM. 1026 (1997); Norval D. Glenn,
Further Discussion of the Effects of No-Fault Divorce oroie Rates61 J. M\RRIAGE & FAM. 800
(1999); Joseph Lee Rodgers et Bld No-Fault Divorce Legislation Matter? Definitely Yes and
Sometimes N@&1 J. MARRIAGE & FAM. 803 (1999).

On the ill-effects of the divorce revoluticsge, e.g BLIZABETH MARQUARDT, BETWEENTWO
WORLDS THE INNER LIVES OFCHILDREN OFDIVORCE (2005); IDITH S. WALLERSTEIN, JULIA M. LEWIS,
SANDRA BLAKESLEE, THE UNEXPECTEDLEGACY OFDIVORCE: A TWENTY-FIVE YEAR LANDMARK STUDY
(2000); LNDA J. WAITE & M AGGIE GALLAGHER, THE CASE FORMARRIAGE: WHY MARRIED PEOPLEARE
HAPPIER HEALTHIER, AND BETTEROFF FINANCIALLY (2000); B\RBARA DAFOE WHITEHEAD, THE
DIVORCE CULTURE: RETHINKING OUR COMMITMENTS TO MARRIAGE AND FAMILY (1996).
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responsible observer is saying that man/woman marigagiesady over the precipice’s

brink*®

— although of course in Massachusetts it is unquestioaltigat brink because
four judicial votes positioned it there. The “evolvingmiage” response is unhelpful
because it fails to engage directly the factual cormiuiat, in contemporary America,
man/woman marriage remains institutionalized, withrtiaen/woman meaning remaining
a predominating shared public meaning productive of valuablel gocds. Because of

that failure to engage, the response simply does notmnuethe factual accuracy of the

broad description of marriagé”

18 stephanie Coontz of Evergreen State College asisartmarriage in America has been

deinstitutionalized, that is, that no public meanings (folyjeonstitutive of the institution are now shared
sufficiently widely to have institutional force. Exchangiéh author, Marriage Debates Conference,
Williams Institute, University of California, Los Anlgss (April 21-22, 2006)see alSBLANKENHORN,
supranote 31, at 239 (“she reports further researchesgditn that marriage has already changed, deeply
and irreversibly, from a structured social institutiora private relationship”). Because of the acrbss-t
spectrum criticism of Coontz’s scholarship, engagemetht lvér assertion is perhaps not needful at this
juncture. CompareAlan Wolfe, The Malleable Estate: Is marriage more joyful than ey&2TE,
http://slate.msn.com/id/2118816/ (May 17, 2005) (reviewmngPr8ANIE COONTZ, MARRIAGE, A HISTORY:
FROM OBEDIENCE TOINTIMACY , OR HOW LOoVE CONQUEREDMARRIAGE (2005)) (the book “is not a
scholarly monograph”; “As in all of Coontz’s work, ideglois never far beneath the surface in this one”;
“Coontz cannot let go of the idea that her side is diligiand that of her opponents all vice”; “her
approach to history ... will not allow her to assign autogpdo real individuals”; “she has little or nothing
to offer those Americans who view marriage as thet inggortant social institution in their lives\yith
BLANKENHORN, supranote 31, at 235-40 (“I've noticed over time that neavigrg sentence that Stephanie
Coontz writes contains at least one piece of confilisghe “has made a career out of arguing that her own
philosophical preferences and the laws of historical iability are one and the same”; “Throughout her
books and articles, whatever idea Coontz does not likeatewer idea she believes that History has ruled
out of bounds—is likened to a cancelled television sexggmciallyLeave It To Beaver. . and. . Ozzie
and Harriet; she is devoted “to defending the upswing in divorcewamnded childbearing, or at least
castigating anyone who speaks against either of thesasti). Although Blankenhorn does not name
Coontz when making this statement, it applies with pagidolce to her: “Scholars who trot out one or
several ambiguous cases to suggest that marriage in huraias laffs no coherent meaning—that it does not
exist as a definable cross-cultural institution—are emggigian unserious activity.ld. at 110.
187 SeeStewartNew York, supraote 8, at 241-42:

For the “evolving marriage institution” counter to gatfne day for genderless marriage,

it must do one of two things. Either it must show that“evolution” has removed the

constitutive meaning of “the union of a man and a wonfiarh the contemporary

marriage institution so that the law's task is sintplyadjust accordingly,” or it must

demonstrate that the change not yet (and maybe nele) thosen or “evolved” by

society is so wise that a court ought to impose it aregpby no less than the force of

“constitutional” law.
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Genderless marriage proponents also advance theHattgpvernment requires
of man/woman couples neither proof before marriageadrpative capacity and
intention nor actual procreation after marriage antddalsbstantial minority of married
couples do not bear children. These facts, it is argued; sfat the child-bearing and
child-rearing features of the broad description of conteamygcAmerican marriage are
either false or are of such minimal importance asavéd the narrow description the
much more factually accurate description. “While itastainly true that many, perhaps
most, married couples have children together (assistedhgsisted), it is the exclusive
and permanent commitment of the marriage partnersa@oother, not the begetting of

children, that is the sine qua non of civil marrialf&.”

These facts regarding governmental requirements and aonact relative to
marital procreation are true—but not probative. Theyategrobative because of three
other and interrelated marriage facts that are equadlyrate. First, marriage is society’s
mechanism to regulate and ameliorate the consequenpassidnate and procreative
heterosexual intercourse (childréfij“the silly view of marriage as a mechanism
mandatingprocreation*®® is just that, silly. By normalizing and privileging mage as
the situs for man/woman coupling and thereby seeking tanehall heterosexual
intercourse there, society seeks to assure that whafwmman sex does make babies,
those children receive from birth onward the maximum aanal private welfare. And

even in our contraceptive culture, passionate heterosexeiourse makes lots of

The courts invoking the “evolving marriage paradigm” haweslenneither showinge.qg., id.at 242, 247.
188 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 961 $M2G03).

189 geeStewartJudicial Redefinition, supraote 8, at 44-52.

19 1d. at 62 (emphasis added).
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unintended babieS* “Almost a third of all [American] births between 199995
were unintended. . . . Almost four in ten women aged 40-d4hhd at least one
unplanned birth. . . . The typical woman who uses coeptaves continuously will
experience almost two unintended pregnancig’s 3o what society and its marriage
laws in important part are aiming for is not that adirmed sex be procreative but that all
man/woman sex occur in marriage, as a protection fenvwglich seis procreative—a

protection for the baby, the often vulnerable mothed, sutiety generally®®

191 1d. at 50-52; Gallaghefoes Sex Make Babies?, supte 8, at 454-56.
192 1d. (emphasis removed).
193 In a very recent article, Linda McClain argues tieatain legal and cultural changes in American
society have eliminated, as a legal and social prdfeetzhanneling of sex into marriage. Linda McClain,
Love, Marriage, and the Baby Carriage: Revisiting the Channelfimgction of Family Law28 G:\RDOZO
L. Rev. 101 (2007). She focuses particularly on these changes:
= “changing social practicesid. at 103, such as more frequent engagement in and social
acceptance of pre-marital intercourise,at 107, a willingness and desire to have a child
without marriage or a partned, at 109-11, 133, which “separate[s] marriage from
parenthood,id. at 118, financial independence of women due to incalefageale market
participation,id. at 108, and expectations regarding economic securitytprioarriageid. at
114-15;
= “legislative change and judicial rulingsd. at 103, such as the decrease in the “ability to use
criminal law” to reinforce the institutions of mamgiaand parenthood by punishing
“fornication, sodomy, cohabitation, adultery, bigamyd aontraception...[and in the
disallowance of] legal disadvantages attaching to illegitiri id. at 121;
= “technological developments in the area of reproductioh &t 103, which show that
“marriage is no longer the exclusive site for procaratind childrearing and procreation is
not its ‘essence,’id. at 129, and the law does not bar nor even dissuadenarital forms of
procreation,’id. at 128, for heterosexual or homosexual individuals or csyigleat 141;
= “changes in the family law toward a more functional miifin of family,” id. at 103,
including “recognition ofle factoparents,’id. at 140, “recognition of a myriad of other
relationships” beyond “adoption, step-parenting,” andtha/woman modeld. at 139, and
others that have moved “family law ... beyond marriagegnificant ways,"id. at 150.
McClain overstates her case. Although the changesishtfies have reduced marriage's
institutional power to channel sex, at best her annouaceai the death of that power, like the
announcement of Mark Twain's death, is “greatly exaggefdRea POWERS MARK TWAIN: A LIFE 585
(2005). In large measure, the history of human societiesireeling projects has a pendulum quality;
diminution or abandonment of the project has nearly aveegn followed by a societal movement back
towards effective channelingseeéWiLL AND ARIEL DURANT, THE LESSONS OFHISTORY 50 (1968)
(“Puritanism and paganism — the repression and the expregsiom senses and desires — alternate in
mutual reaction in history. ... In our time the strendtthe state has united with the several forces listed
above to relax faith and morals, and to allow paganismasiame its natural sway. Probably our excesses
will bring another reaction ...."). The swing of the peludu back towards effective channeling occurs, it
is believed, because of the high social costs assoeigtediminution or abandonment of channeliid.
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Second, although it is true to say that government date®quire of man/woman
couples proof of procreative capacity and intent befareipe of a marriage license and
procreative conduct thereatfter, it is almost certdmlge to say that this policy emerges
from a particular government-endorsed social realityat-ttie contemporary American
marriage institution is nothing more than what theelosrsonal relationship model
describes and that therefore the broad descriptionasesus when describing child-
bearing and child-rearing meanings, purposes, practices, aatigomis. The “don’t-
ask, don't-require” policy almost certainly emerges fisomething else:

[O]ur societies have a long-standing sensibility agaestonalized
governmental inquiries into marital procreative intensi and capacities . .
.. Certainly the development of American common dag constitutional
law suggests that the aversion to public and certainly gowrtain
inquiries into an individual's marital procreative intems and capacities
qualifies as a social norm of some antiquity. . JngTnorm has always
been reinforced by certain pragmatic (and interrelatea§iderations.
These include sensible suspicion of the candour of resporgasling
procreative intentions, equally sensible suspicion wheomes to
responses about procreative capacities, the sciefitifimedical)

difficulty or impossibility of securing evidence of suchipacities, and the
costs associated with that endeavour if attempted.

The role of this social norm relative to man/womarmrrage can
be seen in this: Regulation of marriage, such as agarticensure, stops
short of any inquiry into procreative intentions angamties. . . . It is
troubling that the [the genderless marriage proponents Identified a
supposed societal lack of interest in procreation asause of the
absence from the marriage laws of a procreation rexpeint, rather than
identifying the much more plausible and robust explanagadily

at 35-36 (“No man, however brilliant or well-informednaame in one lifetime to such fullness of
understanding as to safely judge and dismiss ... the wisdflessbns learned] in the laboratory of
history. A youth boiling with hormones will wonder why $teould not give full freedom to his sexual
desires; and if he is unchecked by custom, moralsyw; lze may ruin his life before he ... understand|s]
that sex is a river of fire that must be banked and coolediundred restraints if it is not to consume in
chaos both the individual and the group.”).
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available: a strong social nhorm against government ingutioymarital
procreative intentions and capacitiés.

Third, it is clear that the social institution of mage as it existed for centuries,
even millennia, did encompass—and quite centrally—child+epand child-rearing
meanings, purposes, practices, and social goods. “ltd$ylsurprising that civil
marriage developed historically as a means to regulééedsexual conduct and to
promote child rearing, because . . . the link between leenal sex and procreation
[was] very strong indeed® Yet during the centuries that laws did regulate enmixy i
and continuance in the historic child-centered institytibe same (as today) “don’t ask,
don’t require” governmental policy prevailé¥. The policy’s existencthenwas
certainlynot probative of the absence or lack of importance ofrtsigution’s child-
bearing and child-rearing meanings, purposes, practices, aatigommis. Nor is it now.
That is especially true in light of both “the link be&ten heterosexual sex and procreation
... [continuing] strong indeed” and a deep societalsawe to governmental intrusion

into marital reproductive capacities and intentions.

At this stage in the debate, an intellectually hogestierless marriage proponent
may concede (if onlgrguendg the factual accuracy of the broad description of

contemporary American marriagébut then proceed to assert: Our society should

194 StewartRedefinition, supraote 8, at 58-59.

195 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 961 iM23s. 2003).

1% The only exceptions would have arisen not from theiagge institution itself but from the then-
existing social institution of government and its purposesudling pre-eminently production of heirs for
dynastic perpetuation. The case of Henry VIII andiings comes to mind, as does that of Napoleon and
Josephine.

197 “At this stage in the debate,” genderless marriagpgorents’ only two options as a practical matter
are either that concession or silence. That is gitmptause of the impossibility as a matter of fact of
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nevertheless allow same-sex couples to enter intaagarbecause to do so will benefit
them (and any children they raise) socially, psycholdlyicand economically and will
not harm the institution and its child-bearing and childingameanings, purposes,
practices, and social goods; man/woman couples wilhséiiry at the same rate and still
do just as well raising their children. This is the ubiqusttno-downside” argument, and
it has serious factual defects of its own. But beead$he importance of the argument,
and because it does not engage directly the contestdetive broad and narrow
descriptions of contemporary marriage, | treat it sepBrédter on->®

Another approach used to defeat the broad descriptionanisiroy appellate
judges favorable to genderless marriage, is the bald iagsdvat contemporary
American marriage is the close personal relationshiprandore. Among many
possibilitiest®® here are several examples: From Massachusettsle'Wis certainly
true that many, perhaps most, married couples have chitnyether (assisted or
unassisted), it is the exclusive and permanent commitai¢he marriage partners to one
another, not the begetting of children, that is the gireenon of civil marriage®®® From

New York:

sustaining the case for the completeness and thefaftlamental accuracy of the narrow description of
contemporary American marriage.

The evidence shows overwhelmingly — | believe beyorydraasonable doubt — that

marriage as a human institution is intrinsically conee¢b bearing and raising children.

To argue otherwise is to argue like a lawyer lookingaftwophole; it is not intellectually

or morally serious, at least insofar as we actuatg @bout the institution we are

discussing.
BLANKENHORN, supranote 31, at 153.
19 Infra section I(C)(2)(a).
199 For collections of these bald assertions, sez8t,Judicial Redefinition, supraote 8, at 97-98;
Stewart,New York, supraote 8, at 232, 247; StewaWashington and California, supreote 8, at 528-29.
200 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 961 $M2G03);
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It is fair to say that both the law and the populag@merally now view
marriage, at least in the abstract ideal, as a pahipeos equals with
equal rights, who have mutually joined to form a new famniit, founded
upon shared intimacy and mutual financial and emotional stippo .
[T]he gender of the two partners to a marriage is ngdo critical to its
definition.***

Again from New York: “Only since the mid-twentieth centinas the institution of
marriage come to be understood as a relationship betweesrgtvab partners, founded

upon shared intimacy and mutual financial and emotional supfiort.

When viewed in their respective contexts, all theadkpf assertions share two
features. First, the description of marriage is interadecomplete, not partial. In other
words, these are judicial adoptions of the close pelselaionship model of marriage
as a complete and therefore accurate description @btitemporary American marriage
institution. Second, all these assertions are batldainthey are made without reference
to any supporting authority and are presented inipse dixitfashion. This suggests to
me the phenomenon mentioned at the outset of thtdeattinat of the key players in the
constitutional adjudication (lawyers, judges, and caurtstimal law scholars) not knowing
very much about marriage but thinking they do, just asfals do because marriage is
such a pervasive social institutional that nearly allohave experienced it personally in
one or multiple ways. In any event, facts are stubbungs, and bald assertions (even
those coming from American appellate judges) hardly quasifgvidence probative of
the view that the contemporary American marriagetutgin encompasses no more than

a close personal relationship.

201 Hernandez v. Robles, 805 N.Y.S.2d 354, 381 (N.Y. App.ZW05) (Saxe, J., dissenting).
202 Hernandez v. Robles, 855 N.E.2d 1, 26 (N.Y. 2006) (Kayk, dissenting).
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Apparently recognizing two interrelated realities—that fier genderless marriage
case to prevail in the courts the narrow descriptiomarfiage must also prevail but that
the broad description as a matter of factual accuracyh stronger—a genderless
marriage proponent in the judiciary recently devisethresting strategy. That
strategy is to characterize lagally irrelevantall the many social realities of the marriage
institution beyond those encompassed by the narrow desarigi a recent California
Court of Appeal case upholding man/woman marriage againstiwdgional attack, the
dissenting opinion, unlike earlier opinions calling for gendsrimarriage, did not fall into
the rather glaring factual error of simply assertivag marriage in our society is nothing more
than a close personal relationship between two adeéither, it began with the task of
identifying from the United States Supreme Court’sriaige cases ‘the attributes of marriage
that account for the fundamentality of the right tam°® with those attributes being
intimacy, association, “a harmony in living,” and ‘iateral loyalty,”?®* but nothing to do with
child-bearing and child-rearing. Then the opinidensly sheds the link to thmeght to marry
and begins speaking of “the attributes of marriageatieaconstitutionally significanf®
Finally, it elevates those attributes to a high statdeed: “the constitutionally significant
attributes of marriage identified by the [United Sta®spreme Court . . .>* Those
honored attributes just happen to be the stuff of heegbersonal relationship model of
marriage — love, intimacy, “bilateral loyalty” (comtmient), and public celebration. All

other attributes of the marriage institution are synigphored; they are, after all, not among

igj In re Marriage Cases, 49 Cal. Rptr. 3d 675, 737 (Cal. App. 2006)€KJi, concurring and dissenting).
Id.

205 1d. at 740.
206 1d. at 748.
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“the constitutionally significant attributes of mage.” In this way, all those other
attributes of marriage—principally the institution’s childakiag and child-rearing
meanings, purposes, practices, and social goods—are mptexdhred “unfactual” but
rather become simply irrelevaffY.

This strategy has two fatal defects. First, itsdis‘the constitutionally significant
attributes of marriage identified by the [United Stafspreme Court?*® although
coinciding nicely with the close personal relationshged, is much too short; the bright
folks on the United States Supreme Court have muck aemurately described marriage
than the California dissenting opinion would have one efi€ Second, fundamental

principles of constitutional jurisprudence make the suppgsetlevant” attributes of the

207 The mind behind this opinion seems to grasp firthat a judge’s power over facts—they being

stubborn things—is much constrained, unlike her power tardete relevancy and irrelevancy. Linda
McClain makes a bit of a move toward the same straitedyer recent bookThe Place of Families.
McCLAIN, supranote 67, at 21-22.

2% |n re Marriage Cases, 49 Cal. Rptr. 3d 675, 748 (Cal. App. 2006) (Klineoncurring and dissenting).
209 gee, e.g., Lehr v. Robertsai®3 U.S. 248, 257-58 (1983) (“The institution of marriagepteaged a
critical role both in defining the legal entittementgamily members and in developing the decentralized
structure of our demaocratic society . . . and as fdhtair general overarching concern for serving tegt b
interests of children, state laws almost universallyress an appropriate preference for the formal
family”); Quillion v. Walcott434 U.S. 246, 256 (1978) (“legal custody of children is, ofs®, a central
aspect of the marital relationship, and even a fatliase marriage has been broken apart will have borne
full responsibility for the rearing of his children dugithe period of the marriage,” with his marriage thus
reflecting his “commitment to the welfare of the chijdZablocki v. Redhail434 U.S. 374, 397 (1978)
(Powell, J., concurring) (“On several occasions, therCuas acknowledged the importance of the
marriage relationship to the maintenance of values gaktnorganized society.”Smith v. Organization
of Foster Families for Equality and Refard81 U.S. 816, 843-44 (1977) (“The basic foundation of the
family in our society [is] the marriage relationshgmd] . . . its importance has been strongly emphasized in
our cases . . .. Thus the importance of the fanngiationship, to the individuals involved and to the
society, stems from ... the role it plays in “promagfia way of life” through the instruction of children .
.."); Poe v. Ullman367 U.S. 497, 546 (1961) (J. Douglas, dissenting: “The lawsdiaganarriage which
provide both when the sexual powers may be used andyileal®d societal context in which children are
born and brought up, as well as laws forbidding adulferpication and homosexual practices which
express the negative of the proposition, confining seualiawful marriage, form a pattern so deeply
pressed into the substance of our social life that amgt@utional doctrine in this area must build upon
that basis.”)Williams v. North Caroling317 U.S. 287, 298 (1942) (“The marriage relation creates
problems of large social importance. Protection ofpuifgy, property interests, and the enforcement of
marital responsibilities are but a few of [the] conmaliag problems . . . .").
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marriage institution highly relevant. | focus on tkeand defect, leaving the first to its
footnote.

In subjecting man/woman woman marriage to constitaikserutiny, a beginning point
is that the relevant equality, liberty, and privaigits are individual (or personal) rights. But
the broad description of marriage is not advanceduater abstract notions of equality, liberty,
privacy, or dignity. Rather, that description, withfactual accuracy, gives a clear
understanding of the scope and power of the societhh@nce governmental) interests at
stake in the decision to preserve or jettison thekibstitution of man/woman marriage.

That understanding matters very much—unless a isqurépared to hold that genderless
marriage is an imperative of some absolute right, vehetf equality or liberty or whatever. At
some point any rational constitutional jurisprudence fhoisetain its rationality, give
important societal interests their dti&.The constitutional jurisprudence of the United State
Supreme Court does tHaf. Certainly rational constitutional jurisprudence ieg) even
demands, a clear-eyed understanding and fair negasot of the societal interests at stake in
each case invoking personal constitutional rightst iEhehat the social institutional argument

provides in the marriage cases, as seen more &b The strategy deployed by the

20 The constitutional equation seeks to value and apptelgraccommodate both individual rights and

societal (governmental) interests, a task particulatlgial relative to marriage and family:
As family law scholars observe, there are two somes conflicting vantage points from
which to regard families: one looks at the individuaiterest in family life, the other at
society’s interest in the family (and in marriage) asadanstitutions.
McCLAIN, supranote 67, at 22SeeHafen,supranote 10, at 469.
21 seeStephen E. Gottlielfhe Paradox of Balancing Significant Interest§ HasTingsL.J. 825, 828,
866 (1994); Roscoe PourfdSurvey of Social Interes&” HRv. L. Rev. 1, 3—4 (1943).
22 gee, e.g Grutter v. Bollinger, 539 U.S. 306 (2003) (although classiions based on race and ethnic
origins are suspect and subjected to strict scrutinyergaovental interests in attaining a diverse student
body at the university level are compelling and theeetoriversity's “affirmative action” program is
constitutional).
#3 Infra section I1(C)(2)(c).
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California dissenting opinion, however, obscures thaerstanding and thereby precludes that
fair measuremerit?

In sum, regarding the question of fact “What is rage?,” the evidence quite
decidedly favors the broad description. Much butiiaif the narrow description—the close
personal relationship model of marriage—is factuallyigate and to that extent is encompassed
by the broad description. But the narrow descriptimsistence that it is a complete
description—and that the additional descriptions foale broad delimitation portray things
of the past and not important features of the conteampAmerican marriage institution—

renders that narrow description profoundly misleadinbeaguicksand foundation for

24 The California dissenting opinion rather clearly refusesonsider the full nature of the marriage

institution. It refuses to acknowledge (and criticizessmajority opinion for acknowledging) the many
attributes, meanings, norms, practices, and social gnbdsng in the man/woman marriage institution
and extending beyond what the close personal relaifpnsodel allows.SeeStewartWashington and
California, supranote 8, at 530-31 (“The dissenting opinion fails badhewvit refuses to give those
important societal interests their due—as if they didem@t. They do exist, of course, and a rational
constitutional jurisprudence will consider them.”).

Some may attempt to excuse or justify the Califodissenting opinion’s bad performance in thisedrity
saying it was invited by the California Attorney Geffiefgerformance at all levels in that state’s mgeiaases.

The (now former) Attorney General did not present t@#idornia courts any data, including the uncontroagrsi
underscoring man/woman marriage’s valuable soc@gdheir link to the man/woman meaning, or even
marriage’s institutional nature and the implicationthat nature. A number of observers have staggdie (now
former) Attorney General was both personally andigally conflicted relative to his “defense” of the m@oman
marriage laws See, e.gAppellants’ Opening Brief at *4, *8, City & Coynof San Francisco v. State, re

Marriage Cases, 49 Cal. Rptr. 3d 675, 688-91 (Cal. App. 2006A\{IN6760) (revealing Attorney General's
personal beliefs regarding Prop. 22); William DuméaThat All You GotNATIONAL REVIEW ONLINE, Feb. 17,
20086, http:/Amww.nationalreview.com/comment/dunc@&®2170819.asp (questioning Attorney General’s ability
to vigorously advocate the State’s case); Pam Skuithing for Air TimgTHE RECORDER(San Francisco), May

30, 2006.

It is uncertain what that asserted conflict may nretative to the notion that the California Attorneyn@eal
may concede “constitutional facts,” D'Amico v. BdM#d. Exam’rs, 520 P.2d 10, 19-21 (Cal. 1974), ortiadre
that notion may encompass Attorney General refusaisiiance conclusions generally accepted in the relevant
discipline(s).

Consideration of this issue matters. Through the @bukppeal proceeding, the California marriage cases
included private parties intent on genuinely defendian/woman marriage, but the Court of Appeal digdiss
those parties for lack of standinig. re Marriage Cases, 49 Cal. Rptr. 3d 675, 688-91 (Cal. App. 2006he So
(new) Attorney General will be the only party and p&tyyer before the California Supreme Court with e r
of speaking in favor of man/woman marriage. That gy or may not implicate another prudential coneept i
California litigation: “the necessity to insure thaesjions imbued with the public interest not be dedigadeans
or procedures ill-calculated to provide adequairegentation of that interesty’Amico, 520 P.2d at 20.
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constitutional analysis and adjudication. The probawgence sustains the accuracy of those
additional descriptions—those that encompass theutigtits meanings, purposes, practices,
and social goods pertaining to child-bearing and child-rearinpetstatuses, identities,
and projects oWife andhusbandto negotiation of the male/female divide, and toorsl
valuation of various forms of intimate, adult conduct egldtions. That is not to say that
those particular meanings, purposes, and practices aresatiyeshared, only that they
are shared sufficiently widely in every state and actbe Nation that they continue to be
institutionalized and therefore productive in fact of valaasocial goods.

As to the relevancy for constitutional analysis andididption of that fact of
continuing institutionalization, the next subsectionsiders the matter. Before going
there, however, it bears repeating that the work détstanding the nature of marriage
must be done to some extent in relation to nearly emgyment and counter-argument.
2. Social institutional realities

a. The” no-downside” argument, or “What's the harm?”

Resolution of the continuing institutionalized statushef man/woman meaning,
as a question of fact, permits a thorough response tomthddwnside” argument. As
noted earlier, that argument concedes (or, more afirares) the factual accuracy of the
broad description of contemporary American marriageh®mn proceeds to assert
something very much like this: Our society should ndnedess allow same-sex couples
to enter into marriage because to do so will benefintf@nd any children they raise)
socially, psychologically, and economically and wdl tharm the institution and its

child-bearing and child-rearing meanings, purposes, practicg@soeial goods;
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man/woman couples will still marry at the same &até still do just as well raising their

children?*® “The argument’s conclusion is that it is irratibnat to ‘open’ marriage to

same-sex couples where there is no downside and shstastial upside?®

Social institutional realities point to a very diffateonclusion. Social
institutions are constituted by a complex web of ilated and widely shared public
meanings'’ Because institutionalized, these meanings are noanhgtiide social
relationships and define social purposes and practicebislway, important social
institutions affect individuals profoundly; institutionakanings teach, form, and
transform individuals and do so by providing identities, purpqeestices, and projects.
It is by teaching, forming, and transforming individuals astbg society that an
institution’s constitutive meanings provide the institutiomrsque package of social
goods.

Across time and cultures, a core meaning constitutiveeofrtarriage institution
has nearly always bedine union of a man and a womamd, as shown earlier, that
meaning continues institutionalized across the United Stdtieis core man/woman
meaning is powerful and even indispensable for the marniagiéution’s production of a
number of its valuable social goods. Those include @ffeprotection of the right of a
child to know and be brought up by his or her biological parémith exceptions
justified only in the best interests of the child, faige of any adult); optimal provision

of private welfare to children conceived by passionateydst®ual coupling; an

Z15  The appearances of the “no-downside” argument in juidipiaions are collected at Stewart,

Redefinition, supraote 8, at 35-36; Stewakt/ashington and California, suprete 8, at 519-25.
216 gstewartRedefinition supranote 8, at 36.

27 This and the following four paragraphs summarizeégkieaccompanying notes 20-Sdpraand
therefore are presented without further footnotes.
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effective way over the male-female divide; and the @®of the identity and status of
husbandandwife. If the union of a man and a womeeases to be a core constitutive
meaning of marriage, that institution will cease to provese particular social goods
(and others not listed here but described earlier). Atiwhifmeaning is replaced bye
union of any two persona number of those social goods, regardless of tberncs, will
become contraband.

With its power to suppress social meanings (includiiregunion of a man and a
womar), the law can indeed deinstitutionalize man/woman ngerand bring about the
loss of the institution’s unique social goods. Furtherdgdass marriage is a radically
different institution than man/woman marriage, as $estn in the large divergence in the
two institutions’ respective social goods. That divergeneeely reflects the reality that
fundamentally different meanings, when magnified by insbital power and influence,
do not produce the same social identities, aspirationggbspor ways of behaving, and
hence the same social goods.

Afinal and crucial reality is that a society candyaat any one time, only one social
institution denominatecharriage A society cannot, at one and the same time, hasieaasd,
core, constitutive meanings of the marriage institutioth “the union of a man and a woman”
and“the union of any two persons.” The one meaning natdlsdisplaces the other. Hence,
every society must choose either to retain the oldwaaman marriage institution or, by force

of law, to suppress it and put in its place thecedlyi different genderless marriage institution.

Relative to the no-downside argument, the impoihesé social institutional realities is

clear. For same-sex couples to marry, the stateainogse and implement genderless
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marriage, and that means suppressing man/womarag@rifo suppress man/woman
marriage is first to diminish and then to lose {f@imer) institution’s valuable and unique
social goods. To say, therefore, that such a cHasyro downside is to be very wrong indeed.
Of course, a mindset much attracted to the closemmEnselationship model of marriage will
naturally denigrate the value of those social goods; ofi@ghich, after all, are child-centered
and child-protective and not much concerned witHititvidualization” of adult personal life,
including adult desires and self-identity. But stysenterests in those endangered social
goods are compelling ones, implicating as they doubétyof the society’s practices of self-
perpetuation. The nearly universal reality of th@faman marriage institution — that is, its
presence in nearly all cultures across nearly adigisince pre-history — qualifies as strong

evidence strongly probative of that conclusion of conmge#ibcietal interests.

As noted earlier, genderless marriage proponehts eitknowledge the validity of or
are silent regarding each of the social institutiogalities that, rationally combined, comprise
the social institutional argument for man/woman rageiand that so thoroughly falsify the no-
downside argument. Accordingly, none of those proponertig+-the academy, the judiciary,
the legal profession, or elsewhere—has directly esthdge social institutional argument. That
is not to say that those proponents have used no teeblnst the force of that argument. We
have already seen one—-the assertion that the closegerationship model completely and
accurately describes the contemporary American agarinstitution. If that assertion were
true, then our marriage institution would provide noaamods beyond “love and

friendship, security for adults and their children, ecoropnotection, and public
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affirmation of commitment*® That in turn would mean that nothing would (could) be
lost by redefining marriage so as to allow same-sex esuplmarry*® And all that
would operate to verify the no-downside argument and $ifyffahe social institutional
argument. It is no doubt exactly because of thege lanplications of the narrow
description of marriage thawveryAmerican appellate court judge favoring genderless
marriage has to date adopted, as complete and othdasisally accurate, that narrow
descriptior?®® Likewise, it is exactly because of those large iogpions that the most
important of all marriage facts is the continuing ingittnalization, or not, of the
man/woman meaning and its social goods pertaining to childrigeand child-rearing,

to the status and identity btisbandor wife, and to social valuation of various forms of

intimate, adult conduct and relations.

The remainder of this section addresses in turn the otégns used by genderless
marriage advocates to blunt the force of the sow#tutional argument for man/woman

marriage.

218

oo McCLAIN, supranote 67, a6.

SeeStewart Washington and California, suprete 8, at 509 (“Some thoughtful proponents of

man/woman marriage acknowledge that if the closeparselationship model is all that marriage ngwhen

genderless marriage may rightly prevail as a maftinstitutional norms and simple social justice.”)

220 The citations are collectedidt at 527-28.
In the legal (constitutional) sphere, the very logigafderless marriage is grounded in the close
personal relationship model of marriage. Indegtijsistage in the court battles, the nexus
between genderless marriage and the close perdatiahship model cannot be gainsaid.
Everyappellate court that has mandated,camdydissenting judge who would mandate,
genderless marriage has relied on that model dficeeatiand accurate description of what
marriages.

Id. at 527.

69



b. The optimal child-rearing mode

An earlier section provided this carefully worded dption of one of the social goods
resulting from the continuing institutionalization of than/woman meaning: “The
indispensable foundation for that child-rearing mode—thatasyied mother/father child-
rearing—that correlates (in ways not subject to reddermhspute) with the optimal
outcomes deemed crucial for a child’s—and thereforetstsigvell being.?*

Genderless marriage proponents present evidence thatttdwmes for same-sex couple
child-rearing are just as good as those for married miéatieer child-rearing? The
evidence is introduced to show that the social gooctargtfully described isot the
product of the institutionalized man/woman meaning but leérofactors—primarily two
caring adults in a committed, loving relationship serving asmpato the child; that to
redefine marriage will thus not result in loss of thipartant social good; and that,
indeed, to redefine marriage will maximize this social gbpdustaining the relationship
of the many same-sex couples engaged in child-rearingoti§ér purpose is to affirm
the equal capacity of gay men and lesbians to performialgo@lued task, child-

rearing, as part of a larger politico-social projectrtbance social acceptance and self-

regard.)

The proffered evidence, however, is swimming upstream dgarsver-stronger
current of social science findings and is doing so unaigezbnclusions from studies
meeting usual standards for scientific validity. Regaydiat ever-stronger current,

rigorous social science studies over the past three decades have ever more firmly

221
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See supraote 30 and accompanying text.
Seesupranotes 77-78 and accompanying text.
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established that family form matters and that the fafoilm with the significantly
optimal outcomes for children is married mother andefath a low-conflict marriagé®®
The measured outcomes encompass physical, mental, atidrexhbealth and
development; academic performance and levels of attainm@ed avoidance of crime
and other forms of self- and other-destructive behavidr asarug abuse and high-risk
sexual conduc®* Those studies compared married mother/father childagarith
virtually all other long-present (and therefore adequatteigtied) modes, including
unmarried mother/father, married parent/step-parent, difguparent, single mother,
and single fathe?® This accumulating evidence has troubled many in the apade
whose worldview prefers to see not just all people aggbaieated equal but also all
family forms, and this discomfort has caused them toniday in various ways the
continually mounting evidence of the superiority of mamhaa marriage—but with all

those ways being unsuccessful to date.

22 e, e.g., THE WITHERSPOONINSTITUTE, supranote 30, at 21-4FLIZABETH MARQUARDT, FAMILY

STRUCTURE ANDCHILDREN’S EDUCATIONAL OUTCOMES (2005);WILCOX, ET AL., supranote 9; Paul R.
Amato, The Impact of Family Formation Change on the Cognitive, SocialEamational Well-Being of
the Next Generatigrl5 THE FUTURE OFCHILDREN 75 (Fall 2005)see alsd_ORRAINE BLACKMAN ET AL .,
CONSEQUENCES OMARRIAGE FORAFRICAN AMERICANS. A COMPREHENSIVELITERATURE REVIEW 4-5
(2005);William C. DuncanThe Social Good of Marriage and Legal Responses to Non-Marital
Cohabitation,82 Cr. L. Rev. 1001 (2004).

224 Seesupranote 223 and accompanying text.

225 geesupranote 223 and accompanying text.

226 geeNorval Glenn and Thomas Sylvestéhe Denial: Downplaying the Consequences of Family
Structure for ChildrenINSTITUTE FORAMERICAN VALUES (2005),available at
http://www.familyscholarslibrary.org/content/readingms/denial.

Although the correlations showing married motherBatthild-rearing as the optimal mode are
uncontroversial (except presently relative to same-segle child-rearing), inferences regarding causation
and reasons are not; that is because of the difficatiesntrolling for a rather long list of possible
variables besides just the basic structure of the cégpanodes. Thus the understanding that the
correlations established between various child-rearindes and favorable outcomes (for two examples,
high academic achievement and low crime) show the rdamiher/father mode as optimal and therefore
that policy makers rationally can, with due caution, icBusation and, in turn, rationally privilege
man/woman marriage.
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Another difficulty for the factual claim that samexscouples have equal child-
rearing success is the lack of support from studies ngeesimal standards for scientific
validity. Another is the paucity of studies of any knedative to child-rearing by two gay
men; most of the studies of same-sex couple childageatiempt to show something about
the outcomes of the mother/lesbian partner childnganode. All these studies are sometimes
referred to as the “no differences” studies, bectngseaim to support the notion that same-sex
couple child-rearing outcomes do not fall below thenegd outcomes of the married
mother/father mode. In 2001, the University of VirgiiSteven Nock filed an affidavit setting
forth what would be required of such a study beforeoitelusions could be considered
scientifically valid (“the good-science requirenght He concluded that none of the “no-
differences” studies met those requireméfftsThe good-science requirements undoubtedly
state the minimum for accepted social science methogdmidlis context. Indeed, the
leading, qualified genderless marriage proponentsédakr®wledged the validity both of the
good-science requirements and of Professor Nock’s canckeggarding the failure of the “no
differences” studie¥’® None of the “no differences” studies published sPiessor Nock
filed his affidavit in 2001 meet the good-scienaguiement$?°

These difficulties with the “no differences” studies/e not prevented, however, a

number of professional organizations from formally opininag there are indeed no

227 Affidavit of Steven Lowell NockHalpern v. Attorney GeneraDntario Superior Court of Justice, Court File

No. 684/00available athttp:/mww.marriagewatch.org/Law/cases/Canadafarttatpern/aff_nock.pdf.

228 Judith Stacey & Timothy J. Biblaitlow) Does the Sexual Orientation of Parents Mafé6 Av.
SocioLoGIcALReV. 159, 166 (2001); Wiliam Meezan & Jonathan Ra@ay, Marriage, Same-Sex Parenting,
and America’s Childrer5 THE FUTURE OFCHILDREN 97, 104 (2005) (“We do not know how the normative child
in a same-sex family compares with other childrenThose who say the evidence falls short of showatg th
same-sex parenting is equivalent to opposite-gexfiag (or better, or worse) are . . . right.”).

22 geeDeclaration of Professor Alan J. Hawkins at 8-9 (Mar§h2007)Varnum v. Brienlowa District
Court for Polk County, Case No. CV 59@ailable at
http://manwomanmarriage.org/jrm/pdf/Alan_Hawkins.pdf.
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differences in outcomes between the married motHeeffahild-rearing mode and the same-
sex couple child-rearing mode. These organizatiohgd@the American Academy of
Pediatricg3 the American Psychiatric Associatiotithe American Psychological
Associatior?>2 and the American Academy of Child and Adolescentiiatry?**As to these
endorsements serving as evidence, the difficultyaisthe formal opinions are no better than
the social science studies on which they are basddhat is so whether the endorsing
organization is the American Psychological Associatith@®Harper Valley PTA.

Regarding the problematic nature of the “no diffeesihstudies and therefore of the
associations’ endorsements, an understanding of trasleps was no doubt at play in the
only American appellate court decision to date to mgngenderless marriage, Massachusetts’
Goodridgedecisior?** Although the “no differences” claim was fully brigfe” the four
justices supporting that mandate said not one wostdieg the claim, while the three justices
opposing the mandate said something that merits i@haplete quotation:

Conspicuously absent from the court's opinion todapys a

acknowledgment that the attempts at scientific studhi@ftamifications

of raising children in same-sex couple households areslees in their

infancy and have so far produced inconclusive and canfiicesults. . . .
[S]tudies to date reveal that there are still somergbb&e differences

230 American Academy of PediatricSpparent of Second-Parent Adoption by Same-Sex Pat@ts,
PeEDIATRICS 339 (Feb. 2002pvailable at

http /laappolicy.aappublications.org/cgi/reprint/pediatrics 2/3%9. pdf.

1 American Psychiatric AssociatioAdoption and Co-Parenting of Children by Same-Sex Couples
Position StatemenAPA Document Reference No. 200214 (Nov. 20a2gilable at
http://'www.aclu.org/getequal/ffm/section1/1c7apa.pdf.

232 AMERICAN PSYCHOLOGICAL ASSOCIATION, RESOLUTION ONSEXUAL ORIENTATION, PARENTS AND
CHILDREN (July 2004) available athttp://www.apa.org/pi/lgbc/policy/parentschildren.pdf.

233 AMERICAN ACADEMY OF CHILD AND ADOLESCENTPSYCHIATRY, GAY, LESBIAN AND BISEXUAL
PARENTSPOLICY STATEMENT (June 1999)available at
http://www.aacap.org/page.ww?section=Policy+StatemerasgarGay%2C+Lesbian+a
nd+Bisexual+Parents+Policy+Statement.

234 Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941 (M2883).

235 |d. at 979-80 (Sosman, J., dissenting).
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between children raised by opposite-sex couples and chrigiisead by
same-sex couples. . . . Interpretation of the dateegad by those studies
then becomes clouded by the personal and political belig¢fse
investigators, both as to whether the differences idedt#re positive or
negative, and as to the untested explanations of what angount for
those differences. (This is hardly the first timénistory that the
ostensible steel of the scientific method has medtetibuckled under the
intense heat of political and religious passions.) Hwehe absence of
bias or political agenda behind the various studies of emldzised by
same-sex couples, the most neutral and strict applicatiscientific
principles to this field would be constrained by the limpediod of
observation that has been available. Gay and lesbigriesoliving
together openly, and official recognition of them asrtbbkildren’s sole
parents, comprise a very recent phenomenon, and tecseof that
phenomenon has not yet permitted any study of how ttlukken fare as
adults and at best minimal study of how they fare dutieg adolescent
years. The Legislature can rationally view the stétie scientific
evidence as unsettled on the critical question it nowsfaare families
headed by same-sex parents equally successful in reéiitigen from
infancy to adulthood as families headed by parents ofsjgpsexes? Our
belief that children raised by same-sex couplesuldfare the same as
children raised in traditional families is just thatpassionately held but
utterly untested belief. The Legislature is not regpito share that belief
but may . . . wish to see the proof before making a fuedéahalteration
to [the marriage] institutiof*®

The factual/legal analysis appearing in that quote renbadteg/, almost four years

later, the best to be found anywhere regarding this aspdw debate. That strong

analysis effectively blunts the effort made with the-differences” claim to counter this

marriage fact: The optimal outcomes associated méiried mother/father child-rearing

are very valuable social goods indeed and are indeed cedneith the man/woman

meaning constitutive of our contemporary marriage ingtitut

c. The “big differences” and the “law’'s power” marriage facts

As seen earlier, a key marriage fact put forth by preptsof man/woman
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marriage is that the proposed new genderless marrigggeiiion differs significantly,
consequentially, and even radically from the old institut®’ Also as seen earlier, the
proponents base this assertion on two proofs. Onedsa@rsthe understanding that an
institution defined at its core as the union of a man amdraan (with all that limitation
implies and entails regarding purposes, identities, amdtas) will intend and sustain
social understandings, practices, goods, and social sellsge measure not intended or
sustained by an institution defined at its core as the wfiany two person&® The
other proof focuses particularly on social goods and incltlteedemonstration that the
genderless marriage institution cannot provide a numbercelggoods now well and
uniquely provided by man/woman marriage and, indeed, will éfidgtpreclude some
of them?*

With respect to these two proofs, genderless marriagepents offer little or
nothing in the way of direct engagement, although thesgmtations of the narrow
description of contemporary marriage and of the “naed#ffices” claim regarding child-
rearing are a form of indirect engagement. The absgfritieect engagement may result
from the fact that observers of marriage who are bgtrous and well-informed
regarding the realities of social institutions (incliglsome genderless marriage
proponents) uniformly acknowledge the magnitude of therdifiges between the two
possible institutions of marriagé’

Genderless marriage proponents have, however, linkétatge differences”
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See supraotes 38-43 and accompanying text.
SeeStewart Judicial Elision, supranote 8, at 15-24.
239 |d. at 20-24.

240 geesupranote 43 and accompanying text
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fact question with another one, the law’s power to suggresman/woman meaning—as
a widely shared public meaning—and thus the law’s power to tiefitstalize
man/woman marriage. That linkage is seen rather starkhe two Canadian and one
American appellate court opinions mandating genderlessagef*' Those opinions’
authors had before them the “large differences”¥&ctMoreover, the three courts did
acknowledge the large change the courts’ mandates woultlieftee public meaning of
marriage. For example, the opinion in British ColuabEGALE case stated that "the
relief requested, if granted, would constitute a profoundgdhémthe meaning of
marriage, and would be viewed as such by a significant pastithe Canadian public,
whether or not it supported the chang®."But juxtaposed with these assessments of
"profound" and "significant” change of meaning are assertlmatshe genderless

marriage decisions do not and will not change the uigiit of marriage. Thus, the

241 Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941 (Mass. 26@8pern v. Toronto (City), [2003]
0J No. 2268, [2003] 225 D.L.R.'{}#529 (Ontario Court of Appeal); EGALE v. Attorney Gerera
(Canada), [2003] 13 B.C.L.R."#1, [2003] 225 D.L.R. (4) 472 (British Columbia Court of Appeal). The
Quebec Court of Appeal also mandated genderless marriadillmat on something akin to collateral
estoppel/issue preclusion grounds. Hendricks v. Quebearigit General), [2004] 238 D.L.R. (4th) 577.
Thus, the Ontario Court of Appeal Halpernhad the benefit of a “large differences” argument from

the Attorney General of Canada, which the court sunawéiike this:

Changing the definition of marriage to incorporate sameeouples would profoundly

change the very essence of a fundamental societautimsti The AGC points to no-fault

divorce as an example of how changing one of the esktatiares of marriage, its

permanence, had the unintended result of destabilizingghitution with unexpectedly

high divorce rates. This, it is said, has had a destalgleffect on the family, with

adverse effects on men, women and children. Tamperingandither of the core

features, its opposite-sex nature, may also have unexeaadintended results.
225 D.LR. (4th) 529 at para. 133. And tBeodridgemajority in Massachusetts had the benefit of Justice
Cordy's detailed treatment in his dissenting opinion of tlis@binstitutional argument and its “large
difference” component. Goodridge v. Dep’'t of Pub. Heal#8 N.E.2d 941, 995-97 (Mass. 2003) (Cordy,
J., dissenting).
243 2003 BCCA 251 at 1 78. The lower court in itepern case expressed the same view, [2002] OJ
2714, 215 D.L.R. (4th) 223 (Ont. Civ. Ct.) at 11 97-98, and@ibedridgeplurality opinion stated:
"Certainly our decision today marks a significant changbe definition of marriage as it has been
inherited from the common law, and understood by mangsesifor centuries.” 798 N.E.2d at 965.
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Goodridgeplurality opinion asserts that its redefining mandai®e’s not disturb the
fundamental value of marriage in our sociéf{f."And EGALE and Ontario’$Halpern
manifest a similar vie?*®

A troubling inconsistency plagues the courts’ performancésisrarea. The
EGALE Halpern andGoodridgecourts all proceeded with a full awareness of theasoci
institutional nature of marriad® As noted, they also repeatedly acknowledged the large
change the courts’ mandates must effect in the poiglaning of marriage. And those
cases’ opinions mandating genderless marriage never deaiaddbntroversial fact that
marriage, like all social institutions, is constitutsdwidely shared public meaning¥.
All this means that those opinions’ assertions of "nagbain the institution of
marriage must be seen as flatly contradicted by unmeertsial social institutional
realities.

After all, social institutions are constituted by—ar¢himg other than, if

you will-shared public meanings. To change those meaningslgmnhge

the institution, including the quantity and quality of kil goods. To

change those meanings radically [frtme union of a man and a womtm

the union of any two persdns to deinstitutionalize the old institution and

to replace it with a new orfé®

In short, the opinions’ factual assertion of no insttndl change has no basis and is

244 Id

245 seeHalpern v. Toronto (City), [2003] OJ No. 2268, [2003] 225 D.L.R) 29 (Ontario Court of
Appeal) at T 134.

4% Indeed, the plurality opinion iBoodridgebegins: "Marriage is a vital social institution.” 798&N2d
at 948. The opinions in that case then go on to refestibutionin the context of marriage over 80 times.
TheHalperndecision has more than 40 such references; the deaidtBALE, more than 35.

247 SeeBLANKENHORN, supranote 31, at 139 (as to the importance of “marriage’sipuiganing . . . for
people interested in institutions and social change, puldaning is everything. All the rest flows from
it.”).

248 gstewartJudicial Elision, supranote 8, at 35.
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simply devoid of probative suppdft

Turning to the fact question of the law’s power to effaje institutional change,
we see th&GALE, HalpernandGoodridgecourts acknowledging the law's strong
"educative,” or "expressive," function and, indeed, makiag) function a lynchpin of
many arguments. For example, theodridgeplurality opinion speaks of an unchanged
definition giving a "stamp of approval” to stereotyp&sAnd Halpernrepeatedly speaks
of the definition of man/woman marriage "perpetuating"visgéabout the capacities of
same-sex coupleés® Yet the acknowledged educative function of law seemsiméorce
the lessons of social institutional studies regarding icistitutions as webs of
significance; law has a purpose and a power to presecl&aage public meanings and
thus a purpose and a power to preserve or change sodtatimss?>?> More directly to
the present context, the social institution of marrigget at all immune, but rather is
open, to fundamental change resulting from a profound charge law's definition of
marriage. The three cases manifest a quick readioneskhowledge law's educative and

hence society-changing power when some preferred valhanig advanced, while

2% HalpernandGoodridgeadvance one bit of evidence to support their "no chacaelusion. The

Goodridgeplurality opinion presents as proof of "no change'itiientions of the same-sex couples then
before the court: "Here, the plaintiffs seek onlypgomarried, not to undermine the institution of civil
marriage,” 798 N.E.2d at 965, and: "That same-sex coupleglimg to [enter civil marriage] . . . is a
testament to the enduring place of marriage in our la@srathe human spirit.'ld. Halperntakes the
same tack: "The Couples are not seeking to abolisimgtitition of marriage; they are seeking access to
it." 225 D.L.R. (4th) 529 at § 129. But the probative valguch intentions is not at all apparent; it seems
nonsensical that the intentions of a handful of peopl&dasulate a vast social institution constituted by
its public meanings from change resulting from a profoutedadion in those meanings. The
uncontroversial social reality is that the intentions esriduct of an individual or even a small group of
individuals can neither prevent nor effect institutibchange. "[T]here are acts which are possible famly
all individuals, but not for any single individual. Changiaggating, maintaining or destroying institutions
are examples of this." Eerik Lagersp&dn the Existence of Institutignia ON THE NATURE OFSOCIAL

AND INSTITUTIONAL REALITY 70, 82 (Eerik Lagerspetz et al. eds., 2001).

%0 798 N.E.2d at 962.

1 E g, 225 D.L.R. (4thb29.at | 94.

%2 ged ewis v. Harris, 875 A.2d 259, 278 (N.J. Super. Ct. App.)dRarrillo, J., concurring).
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manifesting a stubborn refusal to acknowledge that samerpshen its use places the
goods of man/woman marriage at risk. Yet the law idotht potent and impotent in the
very same endeavét: The three cases' fundamental inconsistency of apptoabe
law’s institution-changing power cannot qualify as a defeesitikllectual performance.

d. Child welfare

Its proponents advance as a marriage fact that thevmanan marriage
institution is best for children. As seen, they supgiustfact with references to the
institution’s child-centered and child-protective nature as $® a number of its unique
social goods. Genderless marriage proponents advanageasiage fact that their
model will be best for children. They support this fadhweferences to the increased
health, wealth, and achievement enjoyed by children ini@Bnouseholds and to the not
insignificant number of children in the United States\gerised by same-sex couples
and therefore presently outside married households. eTaésenced facts are proffered
as probative of the proposition that government wiltaance child welfare (socially,
psychologically, and economically) by giving those childred their two adult care-
givers access to the marriage institution.

This particular battle of marriage facts is particyldéwdrd fought because child
welfare is probably the ultimate emotional and morghtground, and the side that
captures it may well prevail on the marriage issueaninevent, the following

paragraphs show a disturbing deficiency in the genderlessagmproponents’ approach

%3 For a strong rejection of the “impotent law” argmmiey a leading scholar on historical and
contemporary marriage in America, see Nancy F. Tb#t, Power of Government in MarriggEl THE
GoOoD SoCIETY 88 (2002).
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to the question of child welfare. That demonstrationrsegith some social institutional
realities already validated earlier in this article, gopes$o describe government’s two
different child-welfare endeavors, and then shows theedess marriage proponents’
evasion both of one of those endeavors and alsoneé siifficulties relative to child
welfare inhering in their own close personal relatiopshodel of marriage.

A number of the social goods materially or uniquely joled by the institutionalized
man/woman meaning—and rather certainly to be loshiite meaning is de-
institutionalized—focus on the welfare of childf@h. Thus, that institutionalized meaning is
society’s best and probably only effective means tkemaal the right of a child to know and
be brought up by his or her biological parents (exteptions justified only in the best
interests of the child, not those of any adult); thet mifsctive means humankind has
developed to maximize the private welfare providechildlren conceived by passionate,
heterosexual coupling; and the indispensable foundfatidhat child-rearing mode—that is,
married mother/father child-rearing—that correldiesvays not subject to reasonable dispute)
with the optimal outcomes deemed crucial for a chileé8 being. For this reason,
man/woman marriage is often understood (and acousateto be primarily a child-centered
and child-protective institution. Government efféatpreserve that institution are thus rightly
perceived as a child-welfare endeavor. In contemp@raerica, government preserves that
institution in important part by using the law toidate the core, constitutive man/woman

meaning and thereby perpetuate the social goodsatssowith that meaning.

%4 This paragraph is a summary of portions of Sedtjdnand therefore is presented without footnotes.
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But government also engages in another child-wedfadeavor—providing public
assistance of some form or another (protective lasggsa to resources, material resources
themselves, etc.) to individual children or theiretakers.

Reflection suggests that these two different goventethehild-welfare endeavors are
just that, different. The former entails the protet sustenance, and perpetuation of a social
institution because that institution is good for alitdgenerally through the generations; the
latter, the present provision to each child, regssdié his or her circumstances, of those
resources that society deems minimally due to evel: cBy engaging in both endeavors
simultaneously, government is trying to maximize, amderstandably so, the well-being of all
children, both those now among us and those of futmergigons.

Genderless marriage proponents, however, ignoredtiteiiionally protective nature
of the first endeavor, which seeks to preserve théwmaman meaning; indeed, those
proponents characterize the endeavor as nothingtbirean irrational and mean-spirited
disregard for children being raised by same-sexlesuf hey allude to the second endeavor to
suggest an ethos of government-assured equality ofwgtances for all children. The point of
their exercise is to persuade society that, fosélke of the children, it must suppress the

man/woman marriage institution and enshrine in @sgbenderless marriage.

The phenomenon just described looms particularly lartiee opinions of American
appellate judges favoring genderless marfiayén Massachusett§oodridgecase, the
Commonwealth had pled for the preservation of man/womarriage by pointing to one

of its valuable social goods, man/woman marriage providiagptimal child-rearing

255 Citations and quotations may be found at Stewadicial Elision, supranote 8, at 37-38; Stewart,

New York, supraote 8, at 251-53; and StewaMashington and California, supreote 8, at 525-36.
81



mode. As seen earlier, the plurality opinion studioastyided taking issue with the
reality of that social good. What it did rather whstdhe asserted State interest from
protecting the optimal child-rearing mode (man/woman rage)i to "[p]rotecting the
welfare of children?® and, on that shifted basis, argue that limiting marriage
opposite-sex couples does not promote the present welfallechildren, is contrary to
the Commonwealth's policy and practice of helping childvbatever their family
situation, and "penalize[s] children by depriving them of Stateefits because the State
disapproves of their parents' sexual orientatfdh.As a further example, a recent
Washington Supreme Court dissenting opinion says:

Rather than furthering legitimate interests, desfithe right [of same-sex

couples] to marry will certainly harm children ohgasex couples, couples to

whom the State has given its blessing to adopt @t lebgdren through

artificial means, but upon whom the State has tutadshck once those

children are integrated into their families. Ithese children who actually do

and will continue to suffer by denying their parehtsright to marry . . .. [The

impugned man/woman marriage statute] degradestilie-yeelfare] interests
asserted by the State rather than furthers fiem.

Another dissenting opinion in the same case say4tjaher than protecting children, the
[impugned man/woman marriage statute] harms tR&mA& recent California Court of Appeal
dissenting opinion starts to make a fair statemetfiteoAmeliorative function of the
man/woman marriage institution—to maximize the pewaelfare provided to children

resulting from passionate, heterosexual coupling—watrsé completely from its social

256 Goodridge v. Dep'’t of Pub. Health, 798 N.E.2d 941, 962 (Mass. 2003)
27 |d. at 962-64.
258 Andersen v. King County, 138 P.3d 963, 1018-19 (W2R06) (Fairhurst, J., dissenting) (emphasis oditte
%9 |d. at 1037 (Bridge, J., dissenting).
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institutional context, proceeding instead as if théabsowstitutional argument for man/woman
marriage did not exi$t® Thus:

This [ameliorative function] argument not only ignoreschildren of lesbians

and gay men, but fails to explain how excluding sameeouples from

marriage encourages opposite-sex couples to marryasmniga enhances the

interests of their children. Under no reasonably ewable facts would the

care received by accidentally conceived childreimipeoved in any way by

denying the right to marry to same-sex couplesth&lirestriction

accomplishes is to deprive the children of same-sexsithe greater stability
enjoyed by the children of married coupies.

All these judicial opinions well demonstrate what geleds marriage proponents must
and do ignore in the “child welfare” context in ordeathieve their objective. They ignore
this reality: to mandate genderless marriage asrelly de-institutionalize man/woman
marriage is to thwart quite completely the first & tivo government child-welfare
endeavors—protection, sustenance, and perpetuatissooihinstitution demonstrably good
for the vast majority of our children, now and throughdgenerations. Indeed, they ignore the
very essence of that first and important governmela-alelfare endeavor. They further
ignore that the law is impotent to usher same-seXe®apd their children into the child-
centered and child-protective social institution ohfm@man marriagé®? although the law’s
power is certainly sufficient to de-institutionalizé*® Also ignored is the closely related
reality that to legally redefine marriage, espécialthe name of “constitutional” law, is to

create a radically different social institution withtrack record relative to child-rearing and

20 |n re Marriage Cases, 49 Cal. Rptr. 3d 675, 748-49 £@al. 2006) (Kline, J., concurring and dissenting).
261
Id. at 749.
SeeStewartRedefinition, supraote 8, at 83-85.
See supraotes 241-253 and accompanying text iafich notes 353-357 and accompanying text.
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then to usher into that institution all the childadrall married couples, both same-sex and
man/womarf®* This last point merits further examination.

There are substantial reasons to believe that desslenarriage, by the very nature of
its core constitutive meanings, is an adult-centecal-promoting institution unlikely to
sustain those practices most beneficial to childeenderless marriage is premised on, and
infused with the ideology of, the close personal relatignmodel. As seen earlier, that
connection is certain in the legal/constitutional spheitheveryAmerican appellate court
judge favoring genderless marriage making that colmectlso as seen earlier, that
connection is evident in the larger social/culturaesphlLesthaeghe’s work on the SDT, for
example, shows a strong correlation between a popugaaeal of acceptance of the close
personal relationship model and generalized politigasrt (including that support’s judicial
manifestation) for genderless marridffe Yet the close personal relationship model is

preeminently about adult desires and interestsefdeat Cherlin’s conclusions: that model is

264
137.

SeeStewartRedefinition, supraote 8, at 85; Stewariudicial Elision, supranote 8, at 46-49, 52 n.

[Genderless marriage proponents] are insisting thatitotional doctrine compels (or
public policy makes wise) the polity-wide adoption of thedggless marriage institution.
Consequently, the genderless marriage norm will be neshdtmand reinforced by texts,
mandated in and reinforced by schools, and mandated in anatcethby many other
parts of the public square and, furthermore, will be vialuly published by the media
and other institutions. One marriage norm communiliyb& officially sanctioned and
protected; all other marriage norm communities wilbffeially constrained, will be
officially disdained and sharply curtailed.

Id. at 48-49.
[A]s things now stand in Canada and Massachusetts, antha woman desiring to
avoid complicity with the new institutional regime codudfill that desire—but only by
openly participating in a decidedly exclusive marriage cengrsanctioned only by a
decidedly exclusive norm community (in other words, by op@arkgoing civilly
sanctioned genderless marriage by means of a conscpmligigal act). The price for
doing so includes forfeiting the benefits of civil mage and being officially labeled as
bigoted (or at least “discriminatory”)—that is, as Hestd the constitutional ideal of
equality.

Id. at 52 n. 137.

265 geeStewartWashington and California, supreote 8, at 532-35.
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of “an intimate partnership entered into for its asake, which lasts only as long as both
partners are satisfied with the rewards (mostlyniaty and love) that they get from3t®the
“pure relationship is not tied . . . to the desiredise children*” and scholarly “attempts to
incorporate children into the pure relationship aeouvincing.?®® And Lesthaeghe’s work
shows that the more childless a polity, the more it@tpghe close personal relationship
model and therefore genderless marriagelhus, San Francisco is far and away this Nation’s
most childless large cifyf° Massachusetts, one of the Nation’s two most childtessss’

All this suggests something important about the quality nflgdess marriage
proponents’ “child welfare” argument. That argument rg@sdhe institutionally
protective nature of a vital government child-welfare endeara when that endeavor,
as rationally it must, calls for continuing legal suggor—rather than legal suppression
of—the man/woman meaning at the core of the child-centaréathild-protective

marriage institution, the argument disparages thatutisialized meaning as an

266 Cherlin,supranote 112, at 853.

267 Id.

288 1d. at 858.

29 geeSurkyn & Lesthaeghsupranote 158, at 52, 73 (identifying the link between oamformist attitudes—
including acceptance of the close personal relationsbgel of marriage and genderless marriage—and
childlessness)See alst.esthaeghe & Neidedupranote 159, ab77-79. By “childless” polity, | mean one where,
relative to comparable polities (i.e., all largeéxnan cities or all American states), the portitihetotal
population younger than 18 years of age is low artidédfertility rate is low.

270 | considered childlessness data (proportion of ptipalunder 18 years of age) from the twenty maostijpus
cities in the United States. San Francisco is a oigker in the data, with 15.11% of its populatiorder age 18,
while the average among the 20 cities is 26.33%, antkitidowest city after San Francisco having 24.% fis o
population below the age of 18. U.S. Census Bubgata, gathered from 2005 American Community Survey,
http://factfinder.census.gov/serviet ADPGeoSearch@§drviet?ds_name=ACS_2005_EST_GO00_& lang=en& t
s=181677557593 (last visited Jan. 23, 2007).

271 SedJnited States Census Bureau, Table 1: Total FeRitgs per Woman by State for 2000 and Ratio of
Estimates to Projections of Births: 2001 to 2003 uRdion and Household Economic Topics,
www.census.gov/population/projections/MethTabl.xkst (fesited Jan. 23, 2007, which lists Massachuastts
having one of the five lowest fertility rates in theited States. Among those five states, Massachissittts
second most childless stateedUnited States Census Bureau, Demographic ProfileiedJ8iates Census 2000,
http://censtats.census.gov/cgi-bin/pct/pctProfilgast visited Jan. 23, 2007) (I compared childlessstatistics
from the District of Colombia, Maine, Massachusettgde Island, and Vermont).
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expression of animus and as a tool of harm to childrenylvaised by same-sex couples.
At the same time, that argument would have governmertiecaed perpetuate the
genderless marriage institution, which is legally and dggaémised on a model of
marriage ill-suited for—indeed, inimical to—successfufiftment of humankind’s child-
bearing and child-rearing endeavors. The irony inheringah an argument is, in my
view, both inescapable and tragic.
3. Religion, law, and the singularity of the marriage instittion

Competing marriage facts are also at the center adhanonportant part of the
debate over the marriage issue. Those facts go tinthéarity, or not, of the marriage
institution.

Genderless marriage proponents state that civil maraad religious marriage
are two separate and distinct phenomena in our s@éfehat the state (law) created

273

civil marriage; " that religion is the source of the man/woman mearongd in civil

marriage?’* that for civil marriage to enshrine that meaning is tate Establishment

22 E g, Brief of Amici Curiae Religious Organizations, NewrK Congregations and Clergy, and Other

New York Faith-Based Communities in Support of Plaistfppellants, at 10-13, Samuels v. Dep’t of
Pub. Health, 811 N.Y.S.2d 136 (N.Y. App. 2004) (No. 980&BeDeCoste| eviathan, supraote 8, at
1102-03.

23 E.g.,Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 954 (Mass. Z00%)begin by
considering the nature of civil marriage itself. Simply, the government creates civil marriage. . . .
[Clivil marriage is . . . precisely what its namepiies: a wholly secular institution.”); Hernandez v.
Robles, 805 N.Y.S.2d 354, 377 (N.Y. App. 2005) (Saxe, J.,rdiegg (“Civil marriage is an institution
created by the state . . . ."”); Andersen v. King Cout3@ P.3d 963, 1018 (Wash. 2006) (Fairhurst, J.,
dissenting) (“the exclusionary language [that is, the/moman meaning] . . . does not lend the institation
marriage its power. Rather, marriage draws itagtinerom the nature of the civil marriage contresefif and the
recognition of that contract by the Statad);at 1034 (Bridge, J., dissenting) (“Civil marriage state-conferred
legal status, the existence of which gives risenefiis and burdens reserved exclusively to the citeegaged in
the marital relationship.”)SeeStewartWashington and California, supreote 8, at 536-37; StewaNew
York, supranote 8, at 243-46; DeCostegviathan, supranote 8, at 1102-04.

274 See the citations and quotes collected at SteWashington and California, supreote 8, at 538.
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Clause jurisprudence and sensibilitiésand that after civil marriage is purged of that
religiously based meaning, religious marriage can contmesist in its own properly
limited spheré’®

One of the more troubling facts for the validity ofsbeassertions negating the
singularity of our society’s marriage institution is thisan/woman marriage is an
ancient and nearly universal human social institut{érian/woman marriage is a
“universal human institution” found “at least since tieginning of recorded history, in all the
flourishing varieties of human cultures documented byrapologists” and is “across societies
... a publicly acknowledged and supported sexuiahtthat creates kinship obligations and
resource pooling between men, women, and the childagtheir sexual union may
produce.”® As to its antiquity, it is almost certainly pre-piil, that is, it existed as a
way of living and of ordering human relations befored(probably long before)
institutions of government and positive law emergf@dror this reason, John Locke

viewed “conjugal society” (his term for marriage and fajnég one of those “forms of

275 E.g.,Andersen v. King County, 138 P.3d 963, 1027-28, 1035 (Wash. 2006) ((Bridtissenting) (to
“pban gay civil marriage because some . . . religisfavor it, reflects an impermissible State felig
establishment” and the impugned man/woman marriag&ddlects areligiousviewpoint [and thatjeligious
doctrine should not govern state regulatiooiaf marriage”) (emphasis in original).
276 E. g, Brief of Amici Curiae Religious Organizations,W¥ork Congregations and Clergy, and Other
New York Faith-Based Communities in Support of Plaistfppellants, at 10-13, Samuels v. Dep’t of
Pub. Health, 811 N.Y.S.2d 136 (N.Y. App. 2004) (No. 98084).
2T Regarding the marriage institution’s antiquity, seg,,BLANKENHORN, supranote 31, at 9 (“As an
institution, marriage has been around for at leasttfiousand years . . . .”); regarding its universality, se
e.g., id at 105-106:
The evidence that marriage as defined heremsvansal human institution is

overwhelming. In fact, especially in light of the vasta of the human historical record

and the variety of human sexual experience, the powerramdlence of this one sexual

institution across time and cultures is so notewordng so empirically incontrovertible,

that | am tempted simply to say “all human societi&gthpted, but not finally

persuaded. . .. Atissue are a very few hard casksl@se calls.
278 \WiLcOX ETAL., supranote 9, at 15.
279 E_g.,BLANKENHORN, supranote 31, at 11-120.
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social order the existence of which are independeneddttite” and used the term “pre-
political social order®° Accordingly, “Locke’s political philosophy . . . stiptédied]
clearly that rights and responsibilities, including thpsgaining to conjugal society, are
not created by the stafé® but are “[n]Jormative institutions . . . exist[ing] besa they
are compelling forms of social order that advance Basitan goods®*?

Certainly at different times in the development ofatént societies, other social
institutions such as government (law), religion, and peiyabperty interacted with the
marriage institution. As to the nature of the lamtgraction with the marriage
institution, what Joseph Raz perceived about the lanésantion with pre-political
institutions generally almost certainly applies to naayet

Perfectionist political action may be taken in suppbsazial institutions

which enjoy unanimous support in the community, in ordgive them

formal recognition, bring legal and administrative arrangets into line

with them, facilitate their use by members of the camity who wish to

do so, and encourage the transmission of belief in takieuvo future

generations. In many countries this is the significaricbe legal
recognition of monogamous marriage and prohibition of polyg&my

280 gygruesupranote 53, at 172, 176. Locke defined conjugal society as fellow
[Conjugal society] is made by a voluntary compact betweam and woman; and though it
consist[s] chiefly in such a communion and right ire @amother’s bodies, as is necessary to its chief
end, procreation; yet it draws with it mutual support, asgistgance, and a communion of interest
too, as necessary not only to unite their care arettadh; but also necessary to their common
offspring, who have a right to be nourished and maintdiyatem, till they are able to provide for
themselves.

JOHN LOCKE, SECOND TREATISE OFGOVERNMENT 47 (R. Cox ed., Harlan Davidson, Inc. 1982) (1690).

281 gygruesupranote 53, at 176.

282 Id.

283 Raz, supranote 43, at 161seeDeCoste Transformation, supraote 8, at 635.
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And although there is debate about when the law (whedwrar or ecclesiastical)
began interacting with the marriage instituti8hthis simple summary of the history of the
Western marriage experience illuminates the marmegigution’s pre-political nature:

[T]he facts are these: (a) prior to the thirteestfitury, when the Church finally
managed to take control of it, marriage was an gntigatial practice; (b)
marriage only became a sacrament in 1439; and ©atelic Church only
began requiring the attendance of a priest for d wadirriage in 1563, after the
Reformation. The state came to marriage even laerdid the Church.
Indeed, it was not until 1753, with the passageoofliHardwicke’dMarriage
Act that the British state became a significant playéhe joining together of
men and women as husbands and wives.

Or, to be short and to paraphrase Richard Gamattjage law no more “creates” the marriage
institution than the Rule Against Perpetuities “tesadirt?%°

Moreover, although the marriage institution interaatis other social institutions—the
law, private property, religion—and thereby takes fezoh a certain hd&’ social institutional

studies see marriage as meaningfully distinct frometbdser institutioné®® Thus, after

stating a standard definition ioktitution—"An organized system of social relationships (roles,

24 See, e.g BLANKENHORN, supranote 31, at 123-24.

285 DeCostel eviathan, supracte 8, at 1112-13 (2005) (citations omitted).
286 Richard W. GarnetffakingPierceSeriously: The Family, Religious Education, andrhién Children 76
NOTREDAME L. Rev. 109, 114 n.29 (2000).
27 |t really is a commonplace that marriage is batieaningfully distinct social institution and one thiracts
with other important institutions. “Marriage is a ligpé of social organization: its laws and custamtarface with
almost every sphere of social interaction.” Celitzikger & Sue WilkinsonThe Re-Branding dflarriage
Why We Got Married Instead of Registering a Civil PartnershpFfEMINISM & PSYCHOLOGY 127, 132
(2004). “[T]he realm of civil society is itself deejtyerconnected with market and state, both thrdugimarket
processes that sustain the lives of families, agtons, and associations of all kinds and by the istahe form of
law, regulation, and direct subsidy.” Sullivanpranote 22, at 173.
288 gSeee.g, Raz, supranote 43, at 161-62, 393=8RLE, supranote 52, at 32. In David Blankenhorn’s words:

No one denies that property and social status (angl otlaer big realities as well) affect all

spheres of human social life, from education to nireglio, yes, marriageBut what affects

something is different from the thing itsélbr almost all of humanity, marriage has always and

in all places been “really’ about the male-femaleiakbond and the children that result from

that bond.
BLANKENHORN, supranote 31, at 55 (emphasis added).
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positions, norms) that is pervasively implemented ifregpand that serves certain basic needs
of society"—Clayton identifies “at least five basistitutions”: education, economics (which
in our society would encompass private property, mameymarkets), government
(encompassing the law), family (encompassing man/wonaariage), and religioff®

The import of these realities for the “law as giveinsfitutional life” proffer is clear.
That proffer says that “civil marriage” is wholly aye construct; that marriage, as
experienced in our society, is something that the law govegople; and that, therefore,
marriage is something that, without the law, people woatchave in any living or
meaningful way. But that proffer cannot be taken senoestept by those who (for
whatever reason) rather willfully ignore the man/vaanmarriage institution’s pre-
political origins and development and the law’s actulgl relative to the institution—not
“creator” but “facilitator.” As to genderless marriage@ponents’ reason for eliding
those realities, it is probably linked to a strategy tkenaarriage appear to be a more fit
object of legal (judicial) alteration, no matter haadical.

| do not say that the laws promulgated to sustaimtain/woman marriage institution
are not subject to judicial review for constitutioméirmities. Of course they are; they fully
satisfy the state-action requirement for the apmioaif constitutional norms of equality,
liberty, and so forth. The important point rathehat

a judge bent on imposing genderless marriage is gpotimers and perhaps

herself when she portrays marriage as merely thgupt of statutory

enactments, like the Social Security program; whercabkts the man/woman

“limitation” in marriage as a legal construct rattien as a constituent

meaning at the core of a deep and rich social institgerving as the
repository—not of some recent legislative judgment—butitkénnia of

289 CLAYTON, supranote 22, at 19.
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human experience; and when she speaks of “civil’iaggrras something apart
and separate from “religious” and all other widelyretlaand practiced
conceptions of the marriage institutfof.

Just as man/woman marriage’s antiquity is a troublegmwoblem for the “law as

giver of institutional life” view, so the institutiongniversality does much to falsify the

notion that religion is the source of the man/wommeaning. Exactly because that

meaning is found across nearly all societies since pterhisreligion” can be its source

only if religion has been omni-present in all societiese pre-historgand has

universally preached that meaniagd with that preaching was not merely reinforcing an

already existing social reality but initiating it. | @aware of no secular authorities

sustaining those three requisites. Indeed, the literadthierrconsistently rebuts all

three?®* That being so, there is perhaps no need to belabdifficeilties plaguing the

“religious source” view, other than to refer to the Soeigterience (obviously chosen

because of the official atheism imposed on the society)

[T]he hope of the early Soviet Communists was to weékenly ties and
marital institutions, which they perceived to be expleitivstruments by
which the ruling class maintained its economic and ipalipower. Either
spouse [during the 1920’s] was able to escape their marriageifhyla
ex parte application at a registrar's office. In theraative, it was not
necessary to enter into a formal marriage, since Sdeiécto
cohabitation was also recognized. However, subsequentt Smyisation

290
291

StewartWashington and California, supreote 8, at 537.
See, e.g.BLANKENHORN, supranote 31, at 159-61.
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in the 1930’s] found it necessary to restore state sujpmmayer marriage
and to put formidable obstacles in the way of divSrée.

We know enough about Soviet history during the 1930’s to l@awe sonfidence that
the return to legal support for the man/woman marriagéutisn was not the work of
the Patriarch of Moscow or the chief rabbi of Minsk.

In sum, the probative evidence rather thoroughly falsihose marriage facts that
reject the singularity of our society’s marriage itogion; chief among those falsified
facts are the notions, first, that the law is tresator of a separate institution called “civil
marriage” rather than a facilitator of a single areamingfully distinct marriage
institution and, second, that religion is the sourcesarel perpetuator of the man/woman

meaning constitutive of that institution.

292 peter Nash SwishdReassessing Fault Factors in No-Fault Divqréé M. L. Q. 269, 288 (1997)See also

Inga Markovits,Family Traits 88 McH. L. Rev. 1734, 1743-49 (1990) (reviewingAdy ANN GLENDON, THE

TRANSFORMATION OFFAMILY LAW: STATE, LAW AND FAMILY IN THE UNITED STATES (1989)).

Marxist theory had always been critical & Hierarchical structure of capitalist family life

and had accused the bourgeoisie of “reduc[ing] the famdyioa to a mere money relation.”
Engels had compared the position of wives to that of tbletariat (with husbands in the role of
the capitalists) and had listed as “the first premiséhfe emancipation of women . . . the
reintroduction of the entire female sex into public industry.” Marxists foretold that in a future
communist society men and women would be free and equal pregdtzrthe “economic
foundations of monogamy . . . will disappear,” that nage, liberated of all property concerns,
would be based only on mutual love and thus would be roohglas long as that love persisted,
and that society would enable women to join men in thdyztion process by taking over such
former family tasks as household duties and the care@unzhtion of children. According to this
ideological blueprint, early Soviet family legislation irdued the legal equality of the spouses,
permitted unilateral divorce, put informal “de facto” miages on the same legal footing as
formally registered marriages, abolished illegitimaayd-avhile still providing for family support
obligations—structured these obligations in a way that dstrated the belief that family
members would have to fill in only temporarily for atstthat soon would be economically able
to care for all of its members.

Id. at 1743-44.
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[I.

THE FACTS OF MARRIAGE AND THE STANDARD OF REVIEW

The most contentious legal question relative to thveiage issue has been the standard
of review—whether rational basis, strict scrutinys@me intermediate standard—and many have
posited that if the judges would just adopt and agfpist scrutiny, or even any heightened
standard of review, then the courts’ rulings woulchdade genderless marriage. Although
Gerald Gunther’s smart reference to strict scraimystrict in theory and fatal in faét®
continues true as a general propositi,suggest in this section that a judge, although
applying that standard, will nevertheless sustan/moman marriage against all constitutional
attacks—if she accepts the factual accuracy ofrdallglescription of marriage and the social
institutional argument emerging from that descriptidhthe same time, | suggest that a judge,
although applying the rational basis test, will méhvaless declare man/woman marriage
unconstitutional-if he accepts the factual accuratiyeoharrow description of marriage and
the close personal relationship ideology from whichdbatription emerges. (This last
suggestion is not exceedingly brave; a number of Anmeapaellate judges have already done
just that, as seen in a later paragraph.)

The rational basis standard of review requires a juglgadtain an impugned law

(or other form of state action) against constitutiomalllenge if there is any conceivable

293 Gerald Guntheln Search of Evolving Doctrine on a Changing Court: A Model fhiewer Equal

Protection86 HARv. L. Rev. 1, 8 (1972).

294 See, e.g. Mclintyre v. Ohio Elections Comm'n, 514 U.S. 334 (1995hRiond v. J. A. Croson Co.,
488 U.S. 469 (1989); Regents of Univ. of Cal. v. Bakke, 438 265.(1978)put seeAdarand

Constructors v. Pena, 515 U.S. 200, 237 (1995) (“Finally, sl Wi dispel the notion that strict scrutiny is
‘strict in theory, but fatal in fact.™).
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basis which might support it, and “empirical support iseva@n necessary-> Moreover,
“[t]he burden is on the one attacking the legislatir@armgement to negative every
conceivable basis which might support it, whether or m@tiasis has a foundation in the
record.?®® Under heightened scrutiny, a state seeking “to deferet@tet . . must carry
the burden of showing an exceedingly persuasive justditaiind can meet this burden
“only by showing at least that the classification ssrimportant governmental objectives
and that the . . . means employed are substanté#ited to the achievement of those
objectives.?®” Under strict scrutiny, the government has the burdenosimy that the
impugned state laws “are narrowly tailored measureduhéer compelling
governmental interest$®® The “narrowly tailored” notion is also expressederms of
“over-inclusive” and “under-inclusive?®

The man/woman meaning in marriage, the social gootisnganing provides,
and the susceptibility to loss of both the meaning andabes—as described by the
broad delimitation of contemporary American marriage amalyzed by the social
institutional argument—satisfies strict scrutiny reviéle social goods, especially those
pertaining to child-bearing and child-rearing and enhancing childneequalify as
compelling societal (and hence governmental) interestsptiety without the institution

of [man/woman] marriage, in which heterosexual intarse, procreation, and child care

EZZ Tuan Anh Nguyen v. I.N.S., 533 U.S. 53, 75 (2001) (O’Canhodissenting).

Id.
Id. at 74-75 (internal quotation marks and citations omitted)
29 Johnson v. California, 543 U.S. 499, 505 (2005).
299 geeChurch of the Lukumi Babalu Aye, Inc. v. City of Hiale&08 U.S. 520, 578 (1993) (Blackmun,
J., concurring) (“A State may no more create an undersive statute, one that fails truly to promote its
purported compelling interest, than it may create an eeisive statute, one that encompasses more
protected conduct [or burdens more people] than necessathive its goal.”).
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are largely disconnected processes, would be chaBticThe compelling nature of the
societal interests are not diminished by the fact, taisdai fact, that the growth of the
close personal relationship ideology and the concomitarease in unmarried co-
habitation and births out of wedlock have rendered thiage institution less effective
than formerly in furthering those interests. The cdimgenature of the interests are not
diminished by that fact because, as the resource bsomoe scarce, it becomes
correspondingly more essential to society’s well-geifhe resource of which | speak
includes children grown to adulthood blessed with signifiaaecreimental increases in
educational attainments and in physical, mental, and embtieatf®* and with a
complete sense of who they are and from whom they¥aand not hampered by the
consequences of significant incremental increasesnmnal conduct and other forms of
self-and other-destructive behavidt. It also includes adults securetasbandor

304

wife,”"" with all the significant incremental increases inltigedappiness, and

productivity associated with those statu¥8s.

300 Goodridge v. Dep’t of Pub. HeatRi98 N.E.2d 941, 996 (Mass. 2003) (Cordy, J., dissenting).

301 geesupranotes 223-225 and accompanying text.

302 gee supraote 28.

303 geesupranotes 223-225 and accompanying text.

304 SeeDeCoste Transformation, supraote 8, at 625-27.

305 Here is Blankenhorn’s summary:
Scholarly research does show that participating innstution of marriage — being
subject to its rules and incentives and being guided IpuliBc meaning — adds stability
and longevity to a relationship. After all, thatiseoof the main purposes of the
institution. More generally, a large and growing bodgagfial science research finds
that, compared with similarly situated unmarried persoastied people are happier and
healthier, live longer, are more fulfilled sexually,reamore and accumulate more wealth.
Of course, some of the differences between the teopgr are attributable to what
scholars call “selection effects” . . . . At thare time, the key finding in study after
study is thatnarriage itselft- the lived reality of being married — contributes gigantly
both to the relationship’s stability and to the spoukeslth, happiness, and prospects for
economic success.
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Nor do notions of “over-inclusive” and “under-inclusivelall to a conclusion of
unconstitutionality. That is because society, if tbiflave a normative marriage
institution, hasonly two choices. Either it will choose genderless rageior it will
choose man/woman marriage. To choose genderless gaaigito cause the loss of the
man/woman meaning and therefore the loss of its valsaiial goods. Man/woman
marriage is neither over-inclusive nor under-inclusigeause itmust be only what its
the source of institutional power to the man/womanmmgg-to sustain society’s
compelling interests in the perpetuation of that meansacsl goods.

Through twenty case’? only three American appellate judges have concluded
that the constitutionality of man/woman marriage $thde decided under the strict
scrutiny standard—and in holding for unconstitutionalitypothem ignored the broad
description of marriage and the social institutional amputrf?” And only two American
appellate judges have argued for a heightened (but lessuggthvan strict) scrutiny—and
although both of them ignored the broad description afiage and the social
institutional argument, one said that man/woman maeréyld continue if civil unions
were provided? while the other insisted on genderless marrfdgell the remaining

American appellate judges to address the issue have edethht rational basis review

BLANKENHORN, supranote 31, at 145 (emphasis in originaBee generallyViLCOX ET AL., supranote 9;
LINDA WAITE AND MAGGIE GALLAGHER, THE CASE FORMARRIAGE: WHY MARRIED PEOPLEARE HAPPIER
HEALTHIER, AND BETTEROFFFINANCIALLY (2000).

306 Seesupranote 7 and accompanying text.

307 Baehr v. Lewin, 852 P.2d 44 (Haw. 1998);at 68 (Burns, J., concurring).

308 Baker v. Vermont, 744 A.2d 864, 889 (Vt. 1999) (Dooley,ch¢uarring).

309 |d. at 897 (Johnson, J., concurring & dissenting).
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was appropriat&® said that such review could be employed because manfwvoma
marriage was unconstitutional under even that lenientdsird®** or did not address
standard of review?

| provide this history, in part, to show that no Americppeillate judge has yet
subjected man/woman marriage to strict scrutiny while beamgst with the broad
description of contemporary American marriage and tb@bmstitutional argument. |
also provide this history to show that a judge who accbptglie close personal
relationship model is a complete and therefore a fdgtaeturate description of
contemporary American marriage can strike down thewanAn meaning and still pass
the blush test. That is just what happened with thadges who said that rational basis

review could be employed because man/woman marriage wasstitational under

310 Baker v. Nelson, 191 N.W.2d 185 (Minn. 19Zppeal dismissed for want of a substantial federal
guestion 409 U.S. 810 (1972); Jones v. Hallahan, 501 S.W.2d 588 (Ky.18318); Singer v. Hara, 522
P.2d 1187 (Wash. App. 1974¢view denied84 Wash.2d 1008 (1974); Adams v. Howerton, 673 F.2d
1036 (9th Cir. 1980); DeSanto v. Barnsley, 476 A.2d 952 (Penn. Super. D@34)y. District of
Columbia, 653 A.2d 307 (D.C. App. 199%); at 361 (Terry, J., concurringyl. at 362 (Steadman, J.,
concurring); Standhardt v. Superior Court, 77 P.3d 451 (App. R003); Goodridge v. Dep’t. of Pub.
Health, 798 N.E.2d 941, 974 (Mass. 2003) (Spina, J., disseriting);978 (Sosman, J., dissenting);at
983 (Cordy, J., dissenting); Morrison v. Sadler, 821 N.E3¢rid. App. 2005)id. at 35 (Friedlander, J.,
concurring); Lewis v. Harris, 875 A.2d 259 (N.J. App. 20@%)at 274 (Collester, J., concurring);
Hernandez v. Robles, 805 N.Y.S.2d 354 (N.Y. App. 20@5xpt 364 (Catterson, J., concurrinigl); at 377
(Saxe, J., dissenting); Samuels v. N.Y. Dep’t. of PulaltHe811 N.Y.S.2d 136 (N.Y. App. 2006);
Seymour v. Holcomb, 811 N.Y.S.2d 134 (N.Y. App. 2006); Kandarsolais, 808 N.Y.S.2d 136 (N.Y.
App. 2006); Hernandez v. Robles, 7 N.Y.3d 338 (N.Y. 20@6xt 366 (Graffeo, J., concurringd, at 380
(Kaye, C.J., dissenting); Andersen v. King County, 138 P.3d 963(Vi2806)id. at 991 (Alexander, J.,
concurring);id. at 991 (J. Johnson, J., concurririd);at 1027 (Bridge, J., dissenting); at 1040
(Chambers, J., dissenting); id. at 1012 (Fairhurstiskenting)in re Marriage Cases, 49 Cal. Rptr. 3d 675
(Cal. App. 2006)id. at 727 (Parilli, J., concurring).

%11 Goodridge v. Dep'’t. of Pub. Health, 798 N.E.2d 941 (M2883);id. at 970 (Greaney, J.,
concurring); Lewis v. Harris, 875 A.2d 259, 278 (N.J. App. 2008)IéGter, J., dissenting); Hernandez v.
Robles, 805 N.Y.S.2d 354, 377 (N.Y. App. 2005) (Saxe, J.,rdisgg; Andersen v. King County, 138
P.3d 963, 1027 (Wash. 2006) (Bridge, J., dissentidgyt 1040 (Chambers, J., dissenting); id. at 1012
(Fairhurst, J., dissenting) re Marriage Cases, 49 Cal. Rptr. 3d 675, 731 (Cal. App. 2008)gKl.,
dissenting); Lewis v. Harris, 908 A.2d 196 (N.J. 2006).

312 Baker v. Vermont, 744 A.2d 864 (Vt. 1999); Lewis v. Ha@B8 A.2d 196 (N.J. 2006).
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even that lenient standattf. And both those showings, together with the earlier
demonstration of the man/woman meaning’s constitutipn@lien when subjected to
strict scrutiny, lead quite certainly it seems to me éodbnclusion that it is choice of
marriage facts, not choice of a standard of review, uhianately determines man/woman
marriage’s fate in the courts. The correlative ¢asion is that, as long as the
man/woman meaning is institutionalized as a core, ¢atisé meaning of the American
marriage institution and continues productive of itsaagpoods of significant
incremental increases in both child and adult health, happj and achievement,
man/woman marriage will be in harmony with Americanstitutional norms of equality
and liberty.
V.
MAN/WOMAN MARRIAGE AND A CRITICAL MORALITY
A. THE DIVERSITIES OF CRITICAL M ORALITY

The perceptive reader will have noticed, and the thoulgietader will have found
some significance in, the use of the indefinite artachbefore the ternaritical morality in
this section’s title. It is used in recognition of Julshen’s observation: “Granted this
state of affairs, it would seem less misleading tor rtefe critical morality, than to
critical morality in general. Notwithstanding the esses of advocacy, the concept is
pluralistic, not monistic3* The “state of affairs” to which Cohen refers inclutdes

phenomenon. One is a strong and continuing felt nesdne quarters to avoid use of

313

Seesupranote 311 and accompanying text.
314

Julius CohenCritiquing the Legal Order in the Name of “Critical Moraljtyl6 CARDOzOL. Rev.
1599, 1621 (1995) (emphasis added).
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conventional (majoritarian or consensus) moralitgritiquing or justifying legal acts
and instead to use for those purposes critical morailiy,i$, “a social morality distilled
and tamed by a special kind of reasoning that places irtelaestraints on
[conventional morality’s] primitive source materiaklsid that consists of “a fairly
determinate, comprehensive, univocal set of criteriaamaflective mind could not fail
to discern.®”® The other phenomenon is the existence of numerousymay differing
“views of what these critical criteria are, [or] hokey are to be found or discernéd®”
Thus, we see “in practice, . . . a striking fragmeatatf perspectives by legal
functionaries concerning the substantive content and praeedficritical morality.®*’
Despite that fragmentation, it seems to me thaagagent with certain
conclusions of (some forms of) critical moralitync®t rightly be avoided. The moral
conclusions | have in mind are very much premised omtneiage facts sifted and
validated by the earlier sections of this article. &ujehose earlier sections’ work of

validating and invalidating marriage facts does much taghnto rather sharp focus the

moral equations leading to those conclusions. | focusdrethree moral conclusions.

35 1d. at 1599.
316 Id.
317 |d. at 1617.See alsd&Ernest NagelThe Enforcement of Morali ErHICS AND PUBLIC PoLicy 265,
271 (Tom L. Beauchamp ed., 1975):
It is plain, however, that many systems of criticaratity have been developed, and that
their conceptions of what is to men’'s best interdstsot always agree. There is certainly
no consensus even among deeply reflective men asi¢h system of critical morality is
the most adequate one, so that legal paternalistkaheth differ among themselves ....
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B. THREE MORAL CONCLUSIONS

First, because of the overwhelming portion of all pessior whom man/woman
marriage can be a meaningful optidfibecause of the very large portion of all persons
for whom it is an actual experience (as spouse or chitwih)'® and because of the
substantial and rational uncertainty regarding the gesgierharriage institution’s
performance in this aréa} man/woman marriage is rationally seen as providingatgr
guantum of human health, happiness, achievement, and pypsjgecond, as between
the welfare of childrequachildren now and through the generations (a welfare bes
served by man/woman marriage) and the dignity of gayandriesbians (a dignity
believed to be best served by genderless marriageyeifere of children, as the most
vulnerable and least powerful members of our sociebyldiprevail. Third, because of
the absence of a constitutional case for genderlessag®, those tens of millions who

entered the man/woman marriage institution in good &thin fidelity to its core

meanings may morally and rightfully expect to continuthat institution and not, by

318 The most responsible studies identify 95+% of thetapulation as heterosexudee, e.g.,

NATIONAL OPINION RESEARCHCENTER, SUMMARY OF THE NATIONAL HEALTH AND SOCIAL LIFE SURVEY,
available athttp://cloud9.norc.uchicago.edu/fags/sex (regarding “theofdtemosexuality in the

population . . . the study reported to be 1.3% for womémimihe past year, and 4.1% since 18 years [of
age]; for men, 2.7% within the past year, and 4.9% <siBcgears; in all, much lower than the Kinsey
report of 10% . . . ."); J. Gordon Muidfomosexuals and the 10% FalladyaLL St. J. Al4 (March 31,
1993) (in reporting the findings of “continuing survey cortdddy the U.S. Census Bureau since 1988 for
the National Center for Health Statistics of the @ehfor Disease Control,” lists the heterosexual
population at 94%-+, and points out the flaws in the studigsrting 10% or more); d&ARD O.

LAUMANN, ET AL., THE SOCIAL ORGANIZATION OF SEXUALITY IN THE UNITED STATES 289-97(1994);
ANTHONY PEETROPINTO& JACQUELINE SIMENAUER, BEYOND THEMALE MYTH 59 (1977) (1.3% of men
homosexual); John O.G. Billy et alhe sexual behavior of men in the United St&BdamILY

PLANNING PERSPECTIVESD2(1993) (“Only 2% of sexually active men aged 20-39 have hadamg-

gender sexual activity during the last ten years, ang 1%l reported being exclusively homosexual during
this interval.”). See als@\. Dean Byrd and Stony Olsedpmosexuality: Innate and Immutab]e?
REGENTU. L. Rev. 383, 413 (2001) (discussing different statistics regardingptrge of population that

is homosexual).

319 See supraote 175.

320 See supraotes 227-229.
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force of law and against their will, be forced outldttinstitution and, further, forced to
choose between a legally and socially validated martiaghe genderless marriage
institution or no participation in any marriage institution

What follows is an evaluation of how well a criticabrality sustains each of the
three moral conclusions.
1. “Greater good”: an application of utilitarianism

The first conclusion is that man/woman marriage tismally seen as providing
(compared to genderless marriage) a greater quantum ohthealih, happiness,
achievement, and prosperity. The conclusion’s foundatioti®ei validated marriage
facts are these: Our society can have the man/womaarage institution or it can have
the genderless marriage institution; it cannot have BdtiThe man/woman marriage
institution provides good things to the children rearedan ithstitution by their mother
and father?? Those good things include significant incremental imes in health,
happiness, and achievement, when compared with all atdleguately studied child-
rearing modes?® The children reared by married mother/father are noheithildren
in our society but are a substantial majoff§. Moreover, husbands and wives, when
secure in those statuses, also enjoy significant irem&ahincreases in health, happiness,
and prosperity’®> Adults enjoying those statuses are not all the aifutiar society, but

a substantial majority of men will be husbands sonetnring their lives, and the same

Seesupranotes 51-52 and accompanying text.
s Seesupranotes 28-30, 223-225 and accompanying text.

Id.
At any given time, about 60% of American childeea living with their own married mother and
father. SeeBLANKENHORN, supranote 31, at 218, 220-21. The percentage of American anidne have
lived with their own married parents at any time betwlieth and age 18 would of course be higher.
325 Seesupranote 305.
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is true for women as wive¥® Because man/woman marriage is institutionalized-dn th
its core meanings are widely shared and a large portidreqfopulation participates in
it—its social goods affect society generally; althougegienced initially at the

individual or personal level, those goods, when multiplle@ough the tens of millions of
participant lives, redound to society’s benefit.

We cannot say now with much basis that the displagémglerless marriage
institution will be able to match, and will in fact matthe optimal outcomes in child and
adult well-being associated with man/woman marridgeven though genderless
marriage will encompass not just (some unknown podfall) same-sex couples and
the children they rear but also all man/woman couples want their marriage socially
and legally validated and the children of those coufsfe&Ve are certain, however, that
the genderless marriage institution, once the revolusicomplete, will preclude the
institutionalized identities and statusesasbandandwife and will assure the
elimination of a child’s right (as opposed to fortunateident) to know and be raised by
his or her biological parents (with exceptions onlyh& best interests of the child, not

any adult)?*® We can also be quite certain that the genderlessage institution,

Seesupranote 175.

See supraotes 223-229 and accompanying text.

See infranotes 353-357 and accompanying text.

SeeStewart Judicial Elision, supranote 8, at 21-24. Regarding loss of what is known adhitdésc
bonding right Blankenhorn notes:

[S]lame-sex marriage would require us in both law and cuibudeny the double origin

of the child. | can hardly imagine a more seriousatioh. It would require us to change
or ignore our basic human rights documents, which aroeociearly, and for vitally
important reasons, that every child has a birthright teotva two natural parents. It
would require us, legally and formally, to withdraw mage’s greatest promise to the
child — the promise that insofar as society can nitgk@ssible, | will be loved and raised
by the mother and father who made me. When | saxer§Echild deserves a mother and
a father,” | am saying something that almost eveeyiarthe world has always assumed
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because premised on the close personal relationship gyeeldl further erode the
meaning opermanencén marriage; after all, that ideology teaches that“intimate
partnership [is] entered into for its own sake[and] lasts only as long as both partners are
satisfied with the rewards (mostly intimacy and lahe} they get from it**° Our actual
experience with the fruits of the divorce revoluticerctees that such further erosion of
permanence in marriage will diminish human healthpimass, and prosperit§*

All these validated marriage facts square with the d¢iosiclusion’s core notion of
man/woman marriage providing a greater quantum of humathhbappiness,
achievement, and prosperity. And relative to a criticatality, that notion of course
both reflects the approach of classic utilitarianisioh sattisfies it ultimate moral test:
“the greatest happiness of [or good for] the greatasben.*** That is important.
Although utilitarianism is only one (robust) form of @l morality among several
(equally robust) competitofs and has been the object of strong criticiéfrgenderless
marriage proponents are in no position to countefisteconclusion by resort to a
criticism of utilitarianism generally; that is becaukeit own (moral) arguments are in

very large measure utilitarian. | am unaware of an itmbigenderless marriage

proponent who has not advanced some essentially ndihtargument in support of the

to be true, and that many people today, | think most pestlégelieve to be true. But a
society that embraces same-sex marriage can no longmatively embrace this norm
and must take specific steps to retract it. One caevledih same-sex marriage. One can
believe that every child deserves a mother anch&rfatOne cannot believe both.
BLANKENHORN, supranote 31, at 201.
330 Cherlin,supranote 112, at 853.
31 Seesupranote 185.
332 EREMY BENTHAM, A FRAGMENT ONGOVERNMENT 3 (J.H. Burns & H.L.A. Hart eds., new
authoritative ed. 1988).
333 Cohensupranote 314, at 1605-19.
34 See, e.g,, id.
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radical redefinition of marriage. Nearly all advartbe “no downside” argument: Our
society should allow same-sex couples to enter intoiaga because to do so will
benefit them (and any children they raise) sociallychsipgically, and economically
and will not harm the institution and its child-bearingl &hild-rearing meanings,
purposes, practices, and social goods; man/woman couplesibwharry at the same
rate and still do just as well raising their childfh.And that is pure Benthaf® The
same is true of the “conservative case for gay marriggdiffers only in its focus on
single gay men rather than already existing househot¥eldeby same-sex couples and
the children thereif®’ The same is true of genderless marriage proponentid “
welfare” argument® The same is even true of Ronald Dworkin’s recentijaaded
“institutionally added value” argument for “gay marriag&-despite his distaste for
some forms and applications of utilitarianisth.

In sum, the first conclusion — as the product both aflaged marriage facts and
of a serious critical morality accepted as such byaté debate — rather forcefully
sustains the morality of society’s choice to perpettia¢ man/woman marriage

institution.

335 See supraote 215.

336 SeelREMY BENTHAM, THEORY OFLEGISLATION 3-4 (R. Hildreth trans., Ballantyne Press 4th ed.
1882); EREMY BENTHAM, A FRAGMENT ON GOVERNMENT AND AN INTRODUCTION TO THEPRINCIPLES OF
MORALS AND LEGISLATION 125-27 (Wilfrid Harrison ed., 1948).

37 See supraote 79.

338 See supraection 11(C)(2)(d).

3% SeeDWORKIN, supranote 116, at 86 (2006); Stewabiorkin, supranote 8, at 302-05.

340 See, e.gRONALD DWORKIN, SOVEREIGN VIRTUE 62-64, 328-30 (2000).
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2. Protecting the most vulnerable

The second conclusion is that, as between the wedfarkildrenquachildren
now and through the generations (a welfare best servathbfwwvoman marriage) and the
dignity of gay men and lesbians (a dignity believed tbdst served by genderless
marriage), the welfare of children, as the most valblerand least powerful members of
our society, should prevail. The validated marriagesfastnmarized in connection with
the first conclusion also apply in large measure tosi®nd conclusion. There is also
this: Genderless marriage proponents say that haermight to marry, whether exercised or
not, will enhance the social acceptance and thertslereconomic and psychological well-
being of gay men and lesbians and the childrenrttisg>** Having that right will augment
the human dignity of all gay men and lesbidffs. With that right, they will be—will feel that
they are and will be seen as being—full and equalbeeof our socie{?* To allow same-
sex couples to marry “can only enhance [their] senselbfwrth and dignity.3**
In this way, the marriage facts set up “goods ifflictinand “rights claims in conflict,”

to use David Blankenhorn’s phradés A utilitarianism-based critical morality would

undoubtedly present itself as adequate to resoheotiftict, that is, to identify which policy

341 gSee supraection 1I(B);see alsdathleen E. Hull, Th€ultural Power of Law and the Cultural

Enactment of Legality: The Case of Same-Sex Marri28eaw & Soc. INQUIRY 629, 635, 638 (2003);
Lisa K. ParshallRedefining Due Process Analysis: Justice Anthony M. Kennedp@i@bncept of
Emergent Right69ALB. L. REV. 237, 268 (2005); Jeffrey A. Dodgeame-Sex Marriage and Divorce: A
Proposal for Child Custody Mediatiod4 Fam. CT. REV. 87, 91 (2006); Ryan Nishimoto, Book Note, 23
B.C. THIRD WORLD L.J. 379 (2003); Goodridge v. Dep'’t of Pub. Health, 798 N.E.2d 383 (Mass.
2003).

342 See supraection 1I(B);see alsAriel Y. Graff, Free Exercise and Hybrid Rights: An Alternative
Perspective on the Constitutionality of Same-Sex Marriage B@ndawalil L. Rev. 23, 36-37 (2006);
Rosie HardingDogs are “Registered”, People Shouldnt Be’: Le@ainsciousness and Lesbian and Gay Rights,
15 cIAL LEGAL StupIEs 511, 528-30 (2006).

343 See supraection 1I(B);see alsdHarding,supranote 342, at 529-30.

344 Halpern v. Toronto (City), [2003] 65 O.R.3d 161, 225 D.I(4%) 529 at x (Ont. C.A.).

345 BLANKENHORN, supranote 31, at 171, 183.
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will lead to the greater godéf although the task would require some slogging thrégh
muddy field of gay/leshian demographiés.Without disputing utilitarianism’s claims in this
context, however, | am much more interested in exaganother critical morality’s
application to the second conclusion. Robert E. Goadine principal voice for a moral
philosophy centrally concerned with what individuals, tasibns, and particularly the
state owe to the vulnerab!® He argues that our primary moral obligation is t@dar
the vulnerable, particularly childréf® Children qualify for that special solicitude
exactly because of the nature and extent of themevability, viewed in terms of their
dependence, their need for physical, emotional, and susténance and moral

guidance, and their political powerlessn&8sAlthough genderless marriage advocates

346 As one of three reasons for choosing the wetiiohildren over the dignity interests of gay men and

lesbians, Blankenhorn invokes “the principle of theatgst good for the greatest number” and works
through its applicationld. at 198-99.
347 See supraote 318.
See generallf)ROBERTE. GOODIN, PROTECTING THEVULNERABLE: A REANALYSIS OF OUR SOCIAL
RESPONSIBILITIES(1985). For a quite good summary of Goodin’s argunsejeffrey AbramsorBook
Review 97 ErHICs 659 (1987) (reviewing GODIN, Suprg.
349 SeeGOODIN, supranote 348, at 28-41, 79-83.
%0 seeidat 33:
Consider carefully the plight of the infants there anything,” Rousseau . . . asks, “so
weak and wretched as a child, anything so utterly at #treynof those about it, so
dependent on their pity, their care, and their affectiolmeieed, biologists remark that
the most salient feature of the human infant is ¥ergeand protracted vulnerability. . . .
[T]hose special responsibilities [imposed by society wofaf children] flow
fundamentally from the child’s special vulnerabilities.”
See als&Convention on the Rights of the Child, Nov. 20, 1989, 15N TS. 3 (quoting Declaration of
the Rights of the Child, G.A. Res. 1386, at 19, U.N. ®\D4th Sess., Supp. No. 16, 841st plen. mtg.,
U.N. Doc. A/4354 (1959)) (“the child, by reason of his pbgsand mental immaturity, needs special
safeguards and care, including appropriate legal pratediesore as well as after birth.”); Bellotti v. Bai
443 U.S. 622, 633-34 (1979) (plurality opinion):
The Court long has recognized that the status of mimatsrithe law is unique in many
respects. . . . “[C]hildren have a very special pladéerwhich law should reflect.” . . .
The unique role in our society of the family, the insitttu by which “we inculcate and
pass down many of our most cherished values, moral andadyil. . . requires that
constitutional principles be applied with sensitivityldlexibility to the special needs of
parents and children. We have recognized . . . the peeuligrability of children; their
inability to make critical decisions in an informed, oxa@tmanner; and the importance of
the parental role in child rearing.

348
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do point to the diminished political and broader social oppdrtsrexperienced by gay
men and lesbians, particularly when arguing for a daitiny standard of revie®! no
one seriously equates their situation to the vulneralaitity powerlessness inherent in
childhood. Thus, Blankenhorn seems to have it right:

[W]hen we are forced to make hard choices between comgpeterests,

we should seek first and foremost to protect the inteadghose who are

less able to protect themselves. In this case [opebing interests arising

from mutually exclusive marriage institutions], that meaini&dren3>2

Accordingly, what was said of the first conclusiom t& said with equal validity
regarding the second conclusion: the second conclusisithe product both of
validated marriage facts and of a serious critical ntgralrather forcefully sustains the

morality of society’s choice to perpetuate the man/amarriage institution.

3. Vindicating justifiable expectation interests

The third conclusion is that, because of the absehaeonstitutional case for
genderless marriage, those tens of millions who ethtbeeman/woman marriage
institution in good faith and in fidelity to its core amengs may morally and rightfully
expect to continue in that institution and not, by fat&aw and against their will, be
forced out of that institution and, further, forced toate between either a legally and
socially validated marriage in the genderless marriagi@ution or no participation in
any marriage institution at all. Along with the validhtearriage facts summarized in

connection with the first conclusion, two furthermmge facts bear on this third

This understanding of the “peculiar vulnerability of dnéin” no doubt accounts in large measure
for the ever more “central moral goal of family Igevotection of children.” Jane C. Murphules,
Responsibility and Commitment to Children: The New Language of Bdraframily Law 60 U. RPrT.

L. Rev. 1111, 1116 (1999).
1 See, e.g., In réarriage Cases, 49 Cal. Rptr. 3d 675, 713 (Ct. App. 2006).
352 BLANKENHORN, supranote 31, at 198.
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conclusion. One has to do with the deficiencies amtter of fact, of genderless
marriage proponents’ “enclave” argument. That argurhelds that those in our society
who do not agree with the teachings and formative inflilentéhe genderless marriage
institution and the interests genderless marriage advaacesmply retreat to an
enclave, whether it be a linguistic, social, and/dgi@ls enclave. In their own enclave,
such persons would be free to do their own marriage tmadfected by the new social
institution. As | have noted elsewhérdthere are problems with the notion that
resourceful people could still find ways to communicaté¢onext generations of
children the unique goods of man/woman marriage and its yainegrily by

establishing a sort of linguistic enclave in the heha community that has no
comprehension of what matters to them. To the degatertbmbers of the enclave were
to adopt the speech of the community, they would losgthver to name and, in large
part, the power to discern what once mattered to thebears. To that degree, their
forbears' ways would seem implausible to them, and proleaely unintelligible. The
bare possibility that people could, with considerablaatiffy and sacrifice, maintain the
meanings for their children of man/woman marriage ieetoee just that—a bare

possibility.3>*

353
354

StewartJudicial Elision, supranote 8, at 46-49.

See id. The possibility becomes even less substantial upon reatizaat
[tlo change the core meaning of marriage from the uaf@man and a woman . . . to
the union of any two persons [will result in] . . ethew meaning [being] mandated in
texts, in schools, and in many other parts of the publiare and voluntarily published
by the media and other institutions, with society, eisly its children, thereby losing
the ability to discern the meanings of the old institut

Stewart,Redefinition, supraote 8, at 111.
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Thus, any picture of Massachusetts or any state goirgathe route is
misleading that portrays the state as the happy hdmamy different marriage norm
communities, each doing its own marriage thing, each oedid before the law, each
equally secure in its own space. As a matter of legalsocial fact, that state will
mandate by force of law one and only one marriagetuistin and one and only one
marriage norm, and that is genderless marriage. Thaegdeas marriage norm will be
mandated in and reinforced by texts, mandated in and resoffdre schools, and
mandated in and reinforced by many other parts of the puplare and, furthermore,
will be voluntarily published by the media and other tasbns. One marriage norm
community will be officially sanctioned and protected;cher marriage norm
communities will be officially constrained, will bdfigially disdained and sharply
curtailed®

The other — and related — marriage fact bearing on tiiedbinclusion is that to
redefine marriage is to redefine it for everyone, nst game-sex couples. Consequently,

[r]ledefinition and no act of their own removes [atlganarried

man/woman couples] from the institution they voluyagntered

(man/woman marriage) into a markedly different one.thEoextent that

institutions are constituted by social meaning, and toxtenethat the

law dictates the social meaning of civil marriage, to fiedemarriage as

the union of any two persons is not to pull gay men andaeshinto

marriage as our societies now know it but to pull mameeh/woman

couples into what the media calls imprecisely “gay ragei and this

article calls genderless marriagjé.

Moreover, in a state where genderless marriage istheand especially where it is

deemed constitutionally mandated,

355
356

SeeStewart Judicial Elision, supranote 8, at 48-49.
StewartRedefinition, supraote 8, at 85.
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a man and a woman desiring to avoid complicity with & mstitutional
regime could fulfill that desire—but only by openly pagating in a
decidedly exclusive marriage ceremony sanctioned only byidedty
exclusive norm community (in other words, by openly foregaivilly
sanctioned genderless marriage by means of a conscmnligal act).
The price for doing so includes forfeiting the benefitsieil marriage and
being officially labeled as bigoted (or at least “discnatory”)—that is,
as hostile to the constitutional ideal of equaiity.

Before moving on to the moral equation regarding the tluirgtlasion, one
aspect of its formulation merits attention. Thahis reference to “the absence of a
constitutional case for genderless marriage.” If thegee a good constitutional case for
genderless marriage, the equation would be differenter Afaking what it (erroneously)
deemed such a case, theodridgeplurality opinion noted:

The absence of any reasonable relationship betweene @méhhand, an

absolute disqualification of same-sex couples who wignter into civil

marriage and, on the other, protection of public headiiety, or general

welfare, suggests that the marriage restriction is coiotpersistent

prejudices against persons who are (or who are believieg)t

homosexual. “The Constitution cannot control such pregsibut neither

can it tolerate them. Private biases may be outs@estich of the law,

but the law cannot, directly or indirectly, give theffeet.”®>®
But because of the on-going absence of a sustainable emgton the
“unconstitutionality” of man/woman marriage, talkafnstitutional intolerance for the
unconstitutional adds nothing to the moral analysis.

Turning to the moral equation, a concept illuminatingthiel conclusion

pertains to the moral dimension of a person’s expeatatterests. Serious thinkers have

posited the moral obligation “to keep a promise . .teims of general principles arising

37 sStewartJudicial Elision, supranote 8, at 48 n. 137.

38 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 968 $M2B03) (quoting Palmore v. Sidoti, 466
U.S. 429, 433 (1984)).

110



from the interests that others have in being able yoorekexpectations about what we are
going to do” and that these general principles “are rgereral than the concept of a
promise: they apply to some situations in which expiectaithave been created without
promises having been given . .*** Moreover,

[tihere are a number of reasons why promises gieetoisegal ananoral

obligations. Reliance on promises by others is a familgification in

law and in philosophy for the obligation to keep one's pra@aniSecial

practices also clearly provide moral force to promises [As to the

morality of promise-keeping or breaking promises] [t]hat

determination depends uperpectationsand established conventions

involving promises$®°

Although a person’s expectation interests generallg &r@sn contracts made in
the market, important ones also arise from the unicareiage “contract®-~unique both
because it in itself (and not just the modes of itsinga&and enforcement) is so
thoroughly institutionalized and because government involaemeso pervasive, at both
its entry and (especially) its exit poirit§. Further, the value of the expectation interest
of those already in the man/woman marriage institusareat and cannot be fairly
denigrated. A sense of its value emerges from recentiwdinke philosophy of agency
and identity.

In order to act human beings must have some understpotiihe world

and their place in it, an understanding most ofteniaitph their inherited

attitudes and assumptions. Personal identity is thua gen but an

achievement, a process of self-development worked oltothiers within
inherited cultural repertoires. . . . [T]hese repertdiaes] centered on

39 SeeT.M. Scanlon;Thickness and Theqrf00 J. RIL. 275, 283 (2003)see alsdRichard
R.W. Brooks,The Efficient Performance Hypothesid6 YALE L.J. 568, 587 (2006) (“Almost
everyone who has anything to say about the subjectsitrat, as a general matter, people have a
moral obligation to keep their promises.”).
360 |d. at 595 (emphasis added).
31 GoopiN, supranote 348, at 72 (“The received view of marriage issiesitly contractual.”).
%2 Eg., id.at 73-75.
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practices,” or shared, purposive activities that are nouments toward
other goals but whose ends lie principally within theingyerformance. .
.. [T]he typical social roles of parent, teachéi)ete, or citizen derive
their significance and value from the goods realizederptiactices
constitutive of playing these roles well. Persons wiaster these roles
become virtuous in the sense that they perform well itapofunctions of
their lives. . . . Institutions . . . are normative pats that define purposes
and practices, patterns embedded in and sanctioned by susmbonfaw.
They . .. provid[e] the standards in terms of whiathaadividual takes
stock of his or her own [if&>

F.C. DeCoste applies these general concepts to the nraafwmarriage institution:

Social practices are only intelligible in terms dditi'point,” and any
given practice can only (continue to) exist if its pitamtiers or
participants are seized of some “sense” of the oveoallt of the “form of
life” which the practice brings into the world. Marriaigea social practice
that in life and subsequently, in law, has a point tbastitutes it as a
distinct practice. The point of marriage is the bestl of a certain status
on those who choose and are otherwise capable of entetanit and the
creation of relations between them. The status vestdoy marriage is
that of “wife” and “husband,” and the relation betwéeisband and wife
is the form of life that marriage alone creates a@ngtoch it alone is the

practice®*

The “marriage” of which DeCoste speaks, of course, iw@man marriage, and it
indeed is the sole source of the statuses, identitiestjqas, and form of life that he
identifies. For government to perpetuate man/woman aggiis therefore to vindicate
that valuable and widely held expectation interest anthaextent, to act morally under

a serious form of critical moralit3f®

363
364
365

Sullivan,supranote 22, at 174-75.

DeCosteTransformation, supraote 8, at 625.

To downplay the expectation interest by saying titmbtdinary man/woman couple does not
understand the thickness of the form of life they hawseh seems to me both factually inaccurate and
condescending. To downplay the expectation interest byg#yat the ordinary man/woman couple does
not understand what adoption of genderless marriage will thatanterest — destroy it, in time — amounts
to a callous exploitation of a particular phenomenaoam lthinking of a phenomenon very much akin to
that of the frog contentedly swimming in the pot of lukenw water inexorably on its way to a boil.
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V. CONCLUSION

It bears repeating in conclusion that the facts ctisie The constitutional and
moral arguments advanced by genderless marriage propdaiéntst so much because
of flaws of logic or of coherence in the elemerftthe arguments themselves; they fail
mostly because those arguments are premised on a quidesaddtion—the factually
inaccurate narrow (or close personal relationship) desmmipti contemporary American
marriage. The successful constitutional and moral aegtsradvanced in support of
man/woman marriage succeed because they are ultimagehlysad on the factually
accurate broad (or institutional) description of a clxpvhole—the marriage institution—
that, albeit imperfectly but nevertheless, guides imidial activity, sustains identity,
gives sense and purpose to the lives of its participantsthereby produces valuable

social goods.
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